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Section 230 of the CDA grants to online
“interactive service providers” like social
media companies a waiver for civil liability
for content created by third-party users
and for actions taken in “good faith” to
moderate that content.1
Recently, in the context of perceived
political bias in enforcement efforts online
and the increasingly important role that
social media platforms play in spreading
misinformation and contributing to
political radicalization, these waivers have
begun to garner political controversy
across the ideological spectrum.2
This project reviewed: the current state of
the law in this area, the extent to which
Congress may regulate online speech in
the context of First Amendment
protections, policies that seek to amend
Section 230, and finally recommends
changes that Congress should pursue.

Republican proposals to amend Section 230 are overly broad and would
literally destroy the Internet as we know it.
Companies that are not granted a liability waiver would be almost
certainly sued out of existence.

•

This would create an Internet where people can no longer freely
engage in political and social discourse since platforms could be held
legally responsible for statements made by third-parties on their
platform.

•

This policy would also force social media platforms to remove even
more content, achieving the opposite of the legislative end put forth.

Democratic proposals are equally as unworkable, but for a different reason.
gop This project reviews a number of policies proposed by

members of the Republican Party in detail. These
policies have, at their heart, the same legislative aim:
to eliminate political bias in the enforcement of facially
neutral community guidelines, and, in some cases, to
extend full First Amendment protections to users of
social media websites.

• Senator Hawley and Rep. Stube propose that
the FTC review the policies of large companies
to see whether they comport with the First
Amendment, and if they do not, remove
Section 230 protection.6
• Louis Gohmert and former President Donald
Trump, propose to completely repeal Section
230.7
• Representative Jim Banks proposes merely
limiting the scope of liability waivers, while still
keeping them generally applicable.8

thedemocrats In addition to reviewing proposals made by
Republican politicians, this analysis also reviewed policies
advocated for by various Democratic politicians.

•

Making social media platforms a public utility would extend the First
Amendment to said platforms, making it hard for platforms to remove
hate speech, and even some forms of political misinformation.

Left-wing activists and Democratic politicians
propose making social media platforms into socalled “public utilities,” extending First
Amendment protections to them and making
them into a sort of modern “public square.”9

•

Like the Republican proposals, the actual impact of this mainstream
Democratic proposal would achieve the opposite of its purported ends.

•

While the Warner-Hirono-Klobuchar proposal would do some good, it
would also encourage over-zealous censorship, as the civil cause of
action it creates would require a level of review of individual posts that
is too burdensome.

•

•

•

Senators Warner, Hirono and Klobuchar seek to
remove the liability shield for content created by
third parties when the platform in question is
paid to display the speech or pays to create the
speech (like advertisements) and provide a civil
action for wrongful death suits when the use of a
platform contributed directly to the loss of life.10
Joe Biden calls for repealing the entirety of the
first operative section, the publisher responsibility
waiver of Section 230, while replacing it with
specific, weaker waivers of liability.11

However, there is room for a bipartisan solution that would both parties
concerns while still protecting the Internet as a forum for free discourse:
•

Congress should make clear that “good faith” means not discriminating
on the basis of content, except when speech is intended to harass
based on a protected characteristic.

•

Congress should also add a this “good faith” requirement to the
publisher responsibility section.

•

Require companies make good faith efforts to tamp down the spread of
misinformation, else a Court may strip, on a case-by-case basis, their
liability waiver.

If Congress takes these actions, they can update Section 230 in a way that
substantially improves the quality of debate online, while also tamping
down on the dangerous spread of misinformation and radicalization.

Goals of Policies
Those seeking to amend Section 230 seek
to meet the following legislative goals, and
it is under these aims that proposed
policies are reviewed:
1. Ensuring free communication of
political speech without viewpoint
discrimination.3
2. Preventing hate speech and online
harassment.4
3. Require social media companies to be
proactive in preventing the spread of
political misinformation and foreign
propaganda.5

•

Bipartisan and Stakeholder Proposals
•

•

Senators Schatz (D) and Thune (R) support a policy that would require
platforms seeking to create acceptable use policies specifically spelling out
what type of content is allowed and giving users a transparent process to
report illegal or policy-violating content, else they lose 230.12
Stakeholder Facebook proposes Congress create a third-party agency to set
standards and requirements for companies to use when enforcing their own
content policies on their platforms to make it more difficult for
misinformation, hate, and violence to be spread.13
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