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community plan.2 The Standard City Planning Enabling Act, gave
impetus to the adoption of community planning and the adoption of
regulations controlling subdivision development throughout the United
States.3

Subdivision regulations which initially included only design
standards for the lots and blocks which were being created, began to include
design and construction standards for subdivision improvements.4 As
development pressures continued, subdivision regulations evolved to focus
on the impact of the subdivision on the community as a whole, and required
that community facilities, such as roads, sidewalks, water supply and
sewage disposal systems, and parklands were financially guaranteed,
constructed to community standards, and inspected prior to the sale of any
lots or the dedication of public facilities to the community.

The power to regulate development through subdivision regulations is
derived from the police power. The police power is generally defined as the
power to legislate for the health, morals, safety, and welfare of the
community, and this power can be exercised even though it imposes burdens
on the use and enjoyment of private property.® The relationship of
subdivision regulations to health, safety, and the general welfare, through
requirements for adequate sewage, drainage, streets, parks and recreation
is well established. As subdivision regulations are being expanded to
include such things as impact fees, protection against environmental
degradation and requirements for development outside the actual
subdivision, the boundaries of the police power are being established by the

courts. The courts are continually called upon to uphold and establish what

2Model Subdivision Regulations, Text and Commentary, p. 2
3The Law of Zoning and Planning, 64-5

4The Practice of Local Government Planning, p. 198
5Land Use in a Nut Shell



constitutes the limits of the police power and what constitutes a taking
without just compensation in reference to subdivision regulations.
Subdivision regulations, and the subdivisions which are an outcome of these
regulations, play a large part in determining the nature of the community.
The general constitutionality of reasonable subdivision regulations is
based upon the community's right to give proper direction to growth and
development.b It is important therefore that a community adopt proper
Subdivision Regulations to insure that growth will reflect sound planning
practices and the long term goals of the community, and will not become a

detriment to the community.

State Enabling Regulation

Subdivision controls are designed to complement zoning regulations
and other land-use restrictions. The statutes which delegate to cities, towns,
and villages the power to regulate the subdivision of land authorize the use of
such power to provide for the future growth and development of the
municipality, and to afford "adequate facilities for the housing,
transportation, distribution, comfort, convenience, safety, health and
welfare of its population."?

State Enabling statutes provide that local governments may authorize
local Planning Boards to review and approve subdivisions. While the
statutes list in some detail the items to be considered and the general
procedures to be followed, it is not their purpose to cover the detail necessary

for the efficient carrying out of these powers. A Planning Board therefore

6Model Subdivision Regulations, Text and Commentary, p. 16

TNew York Zoning Law and Practice, Section 21.12 (quote -City, Village and
Town Law)
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Town Law - Time Frames

The Town Law establishes maximum time frames for review of
subdivision applications. It establishes two review processes; one for a
preliminary plan, and one for a final plan. The first submission is the
preliminary plan. A public hearing is required within 45 days of this
submission, and a decision is required within 45 days of completion of the
public hearing. For a final plat, again the requirement is that a hearing, if
held, must be conducted within 45 days of submission, and a decision must
be rendered within 45 days of conclusion of the hearing. The law states that
if the Planning Board fails to take action within the prescribed time that the
plat shall be deemed approved and that the plat may be endorsed by the Town
Clerk.

Most Towns have incorporated another step in the subdivision review
process to allow for more than the two 45 day time periods to review the
proposal. This stage usually consists of a sketch plan. The Towns vary on
the level of detail required for the sketch plan and the emphasis placed on it.
The Town Law appears to be a timely structure for review. The time frames
were set to avoid unnecessary administrative delay. However, neither the
other laws and regulations which affect the subdivision review process nor
the time it takes to do a detailed review, are taken into account in the time
frames set forth. When the other laws, regulations and procedures are taken
into consideration, the Town Law sets for the most part, unrealistic time
frames. These other laws and regulations will be discussed in the

subsequent sections.

Town Law - Environmental Review
The Town Law is silent when it comes to environmental review. The

State Environmental Quality Review Act (SEQRA) mandates that the






Town Law - Flexibility of Design

Section 281 of the Town Law empowers the Town Board to authorize the
Planning Board in their review of subdivisions, to modify applicable
provisions of the zoning ordinance, subject to certain conditions. The most
important condition being that in no case shall the number of building lots
exceed the number which would be permitted if the land were subdivided into
lots conforming to the minimum lot size and density requirements of the
zoning ordinance. The purposes of this section are such to "enable and
encourage flexibility of design and development of land in such a manner
as to promote the most appropriate use of land, to facilitate the adequate and
economical provision of streets and utilities, and to preserve the natural and
scenic qualities of open lands."10 The application of such "cluster”
techniques will be described in detail in the cluster section of the proposed

regulations.

The State Environmental Quality Review Act (SEQRA) and Subdivision
Review

The New York State Environmental Quality Review Act (SEQRA)
was derived in most respects from the National Environmental Policy Act
(NEPA).11 SEQRA was enacted in 1975 with the intent that all agencies
conduct their affairs with an awareness that they are stewards of the air,
water, land, and living resources, and that they have an obligation to protect
the environment for the use and enjoyment of this and all future

generations.12

10Town Law Section 281
11Environmental Impact Review in New York
12SEQRA Section 617.1(b)

14
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Statement has been accepted by the Planning Board or Lead Agency. This

holding has consistently been followed by other courts.19

SEQRA has been established by the courts to be an integral part of the
subdivision review process. Town Law states that the time frame begins
upon the submission of a preliminary plat. However, it does not establish
what the submission of the preliminary plat includes. The Town Law, and
consequently, local subdivision regulations should define what the
"submission of a preliminary plat" consists of. This definition should
include reference to SEQRA as detailed above. It should be stated that only
when a complete "submission of preliminary plat" has been received will

the time frames set forth be in effect.

Suffolk County Planning Commission Review
General Municipal Law Section 239-n requires Towns and Villages in
Suffolk County to refer proposed subdivisions that lie wholly or partly
within 500 feet of certain areas (for example, the town boundary, a county
right-of-way, a water body) to the Suffolk County Planning Commission for
review. The Planning Commission is authorized to review these
subdivision plats, and to adopt such rules and regulations as are necessary
to perform this function. These rules and regulations are to be in accordance
with the requirements set forth in the sections of the Town Law which pertain
to subdivision control.
The Planning Board is required to refer proposals to the County upon
receipt of an application for preliminary approval. The Suffolk County

Rules and Regulations state that the Planning Commission will take action

15Environmental Impact Review in New York, Section 3.12[4][a]
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a review from the County within this time frame. Town Law and the local
subdivision regulations should incorporate the time frame for the County's

review.

Suffolk County Department Of Health Services

In addition to subdivision approval by the local planning board, the
subdivider must obtain approval of the Suffolk County Department of Health
Services. This is to insure adequate water supply and sewage facilities in
subdivisions to protect the public's health, safety and welfare.

Southold Town does not have the infrastructure to provide public water and
sewer to the entire town. Public water is available in the neighboring
Village of Greenport. Greenport has a franchise area which incorporates
some of Southold Town. The Suffolk County Water Authority is responsible
for providing public water to the remainder of the Town. The Authority runs
only two water systems within the Town. Individual wells provide the
source of potable water for most areas. Sewage disposal is available in only
a very limited area within and adjacent to the incorporated Village of
Greenport, therefore individual septic systems are used throughout the
majority of the Town.

Approval from the Suffolk County Department of Health Services
must be received before the Planning Board can grant final subdivision
approval. The Health Services' review is coordinated with that of the
Planning Board. For example, the Planning Board will be making a
determination under SEQRA as to whether or not the proposed project will
significantly effect the environment. The Health Services Department will
not grant their approval until they have received a SEQRA determination
from the Planning Board. Also, the Health Services Department bases its

determination of approval on the number of lots and the size of the lots. If the
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Zoning Code. Most major subdivisions that the Planning Board reviews are
on parcels greater than 10 acres, and are therefore required to be clustered.
This means that the provisions of the cluster section must be followed.
However, there is no mention of the cluster provision in the subdivision
regulations! The cluster provisions should be included as a section of the

Subdivision Regulations.

Highway Specifications

The specifications for drainage and other required public improvements
such as roads, street trees, and lights are spelled out in detail in other
sections of the Code, but are only generally mentioned in the Subdivision
Regulations. There is a section in the subdivision regulations pertaining to
street design. There is also a section of the Town Code entitled Highway
Specifications which addresses some aspects of street design. The two
sections are not clear, and often contradict each other. The road
requirements, both current and proposed, will be further described in the
proposed regulations section. The subdivision regulations should contain
all parts of the highway specifications that are applicable to subdivisions.
There should not be two sections containing partial, or conflicting

requirements.

Ambiguous Definitions and Requirements

As described in the next sections, the Planning Board's classification of
type of subdivision and the requirements for each type are not clearly
outlined in the regulations. Design requirements are either missing,
contradictory, or not clear. Justification for many of the Planning Board's

policies is found in definitions for other sections of the Town Code.
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Planning Board's Classification of Subdivisions

The Planning Board reviews four different kinds of subdivision proposals;
major subdivisions, minor subdivisions, set off proposals, and lot line
changes. A major subdivision is defined as: "All subdivisions not
classified as minor subdivisions, including, but not limited to, subdivisions
of five or more lots, or any subdivision requiring the construction of a new
street or the extension of municipal facilities." A minor subdivision is
defined as: "Any subdivision containing not more than four lots fronting
on an existing street or not requiring the extension of municipal facilities,
and not adversely affecting the development of the remainder of the parcel
or adjoining property and not in conflict with any provision or portion of the
Master Plan, Official Map or Zoning Ordinance, if such exists, or these
regulations.” A set off is defined in the definition of subdivision. It says that
the term "subdivision" shall not include the setoff or creation of a single lot
from a parcel of land, provided that before any such setoff or creation shall
take place, the owner shall submit such proposal to the Planning Board for
its approval and determination of whether such setoff or creation constitutes
a subdivision. It then goes on to list eight general requirements to assist the
Planning Board in making its determination. A lot line change is not
defined in the regulations.

Although the definition of major subdivision includes any subdivision
requiring the construction of a street, the Planning Board has traditionally
been processing most subdivision proposals of less than 4 lots as minor,
rather than major subdivisions. The major difference between the two
procedures is that the Board, holds only one public hearing for a minor
subdivision. The code should be changed so that all 4 lot subdivisions are

classified as minor subdivisions.



26

The "set-off" procedure was originally added to the subdivision regulations
to allow a farmer to "set-off" a parcel of land for himself, or for his
relatives, or to be able to sell off one lot for income to maintain the farm. The
definition of "set-off" is general and the Planning Board now interprets it
to encompass any subdivision whereby a lot, conforming to the minimum
requirements of the zoning district is created, leaving a much larger lot, or
where there exist two dwelling units on one lot and the proposal is to create
two lots, each to contain one of the existing dwelling units. This policy is not
clearly defined in the subdivision regulations, and is open to much
interpretation. A subdivision of land, even if only "setting-off" one lot can
set the stage for future subdivisions. For example, if a set-off is created
whereby proper access is not left to the remaining parcel, this can limit how
the parcel can be subdivided in the future. It is important therefore, that the
Planning Board do a detailed review of all subdivision proposals.

The subdivision regulations also do not set forth a procedure for review of a
set-off. The Planning Board currently reviews a set-off in the same way it
does a minor subdivision. The regulations should clarify this by requiring
that a set-off be processed in the same manner as a minor subdivision and
not be a separate classification. However, taking into consideration that
most two lot subdivisions are not, in actuality, a "development" a reduced
application fee should be established for those two lot subdivisions, that for
all intended purposes, fulfill the original intent of a "set-off". This fee
structure will be further detailed in the Application Fee section.

The procedures, and requirements for a Lot Line change should be included
within the subdivision regulations. The Planning Board should not be
processing applications without a detailed list of requirements in the

subdivision regulations.
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Design Requirements and Standards

The subdivision regulations contain a section on design standards. This
section is unorganized. It contains information that is also addressed in
other sections and it does not include many of the standards which are used
by the Planning Board. The Planning Board has established numerous
policies in regard to design standards and requirements. These are neither
reflected in the Design Standards section of the Subdivision Regulations nor
in any other section of the Regulations.

The Planning Board requires conservation easements, scenic easements,
and buffers in certain situations. However, where these will be required,
and the terms for such areas are not addressed. Since the Planning Board
frequently imposes such restrictions, they should be defined.

The Planning Board in some cases requires flag lots and/or common
driveways. The requirements for such design are not addressed, and are
therefore left open for interpretation. These design methods should be

addressed in the Subdivision Regulations.

Coordination Procedures

The subdivision regulations do not adequately set forth the procedures that
will be followed by the Planning Board. The time frames for these
procedures, and the times at which referrals will be made to other agencies
or Town Departments are not clarified in the regulations. General
referrals will be addressed below. The specific referral procedures will be

detailed in the proposed subdivision regulations.

Wetland Review
Due to the fact that Southold Town is surrounded by water, there are many
wetlands, both tidal and fresh located throughout the Town. The Planning
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the Planning Board would then have created a subdivision with landlocked,
and thus unbuildable lots.

Where applicable, the subdivider is responsible for supplying the curb cut
approvals from the State or the County, and the 280-a access approval, prior to
final subdivision approval. The subdivision regulations should clearly
state that such approvals may be required prior to endorsement of the

subdivision.

Summary

Subdivision Regulations perform many functions; they play a part in
controlling and shaping the growth of community, they establish the basis
for the Planning Board's review, and they set forth the information that
will be required by the subdivider, and the procedures that will be followed by
the Planning Board. If the Subdivision Regulations are not clear, the basis
for the Planning Board's requirements will not be clear to the subdivider. If
the Planning Board does not have its policies confirmed in the regulations,
the Board will neither have a basis to insure that subdivisions will provide
the improvements which are required for the publics' health, safety and
welfare, nor will they be able to require that subdivisions are designed so
that they shape the development in a manner that will be consistent with the
goals of the Town.

The preceding sections describe only the general problems with the existing
regulations. There are more specific problems which will be addressed in
the Proposed Subdivision Regulations in the next chapter.

As seen from the analysis, the Subdivision Regulations can be revised to
conform to the current practices, policies and design standards required by

the Planning Board. They can also be amended to reference the additional
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definitions conflict with the text contained within the Subdivision
Regulations due to the piecemeal additions which have taken place over
the years. In addition, new definitions have been added where

appropriate.

For the purpose of these regulations, certain words and terms used herein

are defined as follows:

BOND:

A. MAINTENANCE BOND - A personal bond executed by the
subdivider with security acceptable to the Town Board. furnished
by the subdivider to guarantee workmanship, materials and
maintenance of all required improvements for a period of gone (1)
year from the date of release of the performance bond by the Town.

=

PERFORMANCE BOND - A personal bond executed by the
subdivider, with security acceptable to the Town Board, posted by
the subdivider to ensure the completion of the public improvements
in accordance with an estimate approved by the Town Engineer,

CLUSTER SUBDIVISION - A subdivision designed in accordance with the
provisions of Section 281, Town Law, and Article (V), in which the lot size is
reduced in order to achieve a better design, reduce the length of road, reduce
infrastructure, preserve open space and protect the environment; or in which
lot requirements have been modified; and in each case without resulting in
an increase in density of the site.
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with the staff as to the general form and layout and the objectives of the
subdivision regulations prior to the sketch plan submission,

SKETCH PLAN - A pre-preliminary submission of a proposed subdivision,
showing the information specified in these regulations.

STREET - A public or private way for vehicular and pedestrian traffic,
whether designated as a street, road, avenue, lane or other way. The term
"street” includes land located between right-of-way lines, whether
improved or unimproved and may comprise pavement, shoulders, sidewalks,
planted strips and parking areas,

SUBDIVIDER or APPLICANT - Any landowner or agent, contract purchaser
or other person authorized in writing to act for the landowner who shall layout,
for the purpose of sale or development, any subdivision or part thereof, as
defined herein,

SUBDIVISION - The division of any parcel of land into two (2) or more lots,
blocks or sites, whether or not such division creates new streets or extends
existing streets, and includes resubdivision,

A, SUBDIVISION, MAJOR - Any division of land which creates five
(5) or more lots. with or without new streets,

A. The existing Subdivision Regulations do not define major and
minor subdivisions in this manner. The revised definitions
will be described in detail in the applicable sections of the revised

document.















Conservation Authority, or any other outside consultant or
local agency, for review,

All land located within the Board of Trustees jurisdiction
shall be forwarded to that Board for review;

The Planning Board shall process all applications in
accordance with the rules and regulations of the New York
State Environmental Quality Review Act.

Matters to be referred to the Suffolk County Planning

mmission

The subdivision regulations do not advise the subdivider
that the Planning Board will be referring applications to
the Suffolk County Planning Commission for review.
This proposal spells out exactly when an application is
referred, and the procedures for such review. If the
Planning Board does not properly refer an application to
the Planning Commission, an approval could be deemed

null and void.

(1) Any subdivision, or resubdivision which would affect
any property lying within one mile of an airport or
nuclear power plat, or within a distance of five-
hundred (500) feet of the following shall be referred to
the Suffolk County Planning Commission by the
Planning Board for their recommendations. Major

47
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4)

Planning Board's review is done at the sketch plan stage.
The proposed revision will require partial payment with
the sketch plan application. Town Law allows the
Planning Board to require an applicant to pay the
reasonable costs of processing the application. The law
does not detail when the payments are to be required.
Application fees are discussed in detail in the Section

pertaining to fees.

Four (4) copies of the Environmental Assessment Form,
The Long Environmental Assessment Form is required for
all subdivisions,

In most cases the Board does a coordinated review under
the State Environmental Quality Review Act, which
requires that the environmental assessment form be
submitted to different agencies . Requiring 4 copies of the
assessment form will eliminate some of the paper work

for the office Secretary.

A statement in affidavit form setting forth the names and

addresses of all persons, corporations, partnerships and
associates having an interest. direct or indirect, in the
subdivision, and the nature of such interest,

A statement, in affidavit form, from the owner(s) of the
property granting permission for a contract vendee to act on
behalf of the owner(s),

53
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Board's sketch, or conditional sketch approval. Failure to do so
shall automatically terminate the application,
















































Section (16) Maior Subdivision Prelimi Plan Submissi

A,

[

Within six months after the date of the Planning Board's sketch, or
conditional sketch approval, the subdivider shall submit a
complete Preliminary Plan Submission as described in
Subsection "B" below. Failure to do so shall automatically
terminate the application and shall require the resubmission of the
entire Sketch Plan Submission.

The current regulations also have a six month expiration date. It
has been a policy of the Board to grant two additional six month
extensions of sketch approval, if such is requested by the
subdivider. In most cases, this request has been made for minor
subdivisions, where the subdivider has been unable to obtain
Health Department approval within the six months. This
expiration date will be different for minor subdivisions. Health
Department approval is not required at the preliminary stage for
major subdivisions, thus the six month extension should not be a
hardship. The subdivider should be required to pursue the

proposal in a timely fashion.

The preliminary plan submission shall be considered complete
and officially submitted only when the following have taken place
and/or have been submitted complete and in good form:

Town Law sets time frames for the preliminary review process.
Thus, it is important to define exactly when an application has

been officially submitted. The current code does not establish

78









submission is made. An affidavit stating that the posters have
been erected on the subject parcel must be submitted to the Planning
Board prior to the scheduling of the preliminary public hearing,

(C) The present code does not require this type of advertising. As per
Town Law, the Planning Board may provide that the hearing be
advertised in such manner as it deems most appropriate for full
public consideration of the preliminary plat. Although it will not
be required that the poster state the date of the preliminary
hearing, it will be stated on the poster that hearing dates will be
posted in the local papers. The purpose of the poster will be to alert
the public to the application which is before the Planning Board
in the early planning stages. Under the current practice, the
public is not made aware of the hearing until it is advertised in

the paper, which is only five days prior to the hearing date.

Section (17) Major Subdivision Prelimi Plan Requirement
A, The preliminary plan shall be prepared in the following manner,
and shall show the following information;

(1)  All information required to be shown on the sketch plan,

(2) The layout shown on the sketch plan including any
modifications made by the Planning Board.
(3) The subdivision name and the phrase "Preliminary

Plan",
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Planning Board may waive the requirements for such final

public hearing.

A. Within forty-five (45) days after the date of the hearing on said
final plat, or in the event that such hearing was waived, within
forty-five (45) days of the submission of the plat in final form for
approval, the Planning Board shall take formal action either
approving, disapproving or approving with modification, the final
plat, and a written notification of such action shall be given to the
subdivider. Notwithstanding the foregoing provisions hereof, the
time in which the Planning Board must take action on such plat
may be extended by mutual consent of the owner and the

Planning Board.

-

If the final plat is approved, or approved with medification, the
subdivider shall carry out the steps listed below prior to obtaining

the Chairman's signature of approval at a public meeting, All
steps shall be completed within one hundred eighty (180) days of the
Planning Board's formal action. An additional period of up to one
hundred eighty (180) days may be granted upon petition to the

Planning Board if such period is found to be justified, If all steps

are not completed within this time frame, the approval, or approval
with modification shall expire. Expiration of an approval shall
mean that any further action will require a resubmission of the
final plan and all requirements of Sections (21) through (25), an
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ARTICLE (IIT)

Fee Schedule

The current code does not have a separate fee section. The application fees
are contained within the sections for each type of subdivision. Fees for
outside consultants to do an environmental review or an engineering
review, are not specified in the code, although the Planning Board has been
charging the subdivider for the environmental review and for part of the
engineering review. The revisions contain two sections which pertain only
to fees. One section pertains to application fees, and the other section

pertains to fees for outside consulting services.

An in depth critique of the amount of the application fees required was not
done. The fee schedule was amended in November 1988, and there have been
no requests or justified complaints in reference to the amount of the fees. A
survey done in 1989 by planning staff® concluded that Southold’s fees were
similar in amount to those of other Towns, and no adjusting was necessary.
This section does not revise the actual amount of the fee, however, it

restructures the time at which the fee is required.

There is a discrepancy in the current code which in some cases causes the
application fee for a minor subdivisions to be more than that for a major

subdivision. The current fees are calculated on a per lot basis for minor

6 Robert Kassner, Planning staff, conducted a phone survey of some of the
Towns in Suffolk County. It was difficult to compare the fees, as the Towns
varied in the way and times at which they required the fees. Some Towns
included a park and recreation fee in their application fee, some included the
inspection fee, etc.
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C. Lot Line Amendment Application Fee

(1)  The application for a Lot Line Change shall be fifty dollars
(850)

(2) All Lot Line applications shall be subject to, where
applicable, outside consulting fees as specified in Section
(27) of this Article,

A. In performing reviews of subdivisions, the Planning Board may
refer such applications to such engineering, technical, planning,
or environmental consultants as it shall deem reasonably
necessary to enable it to review such applications as required by
law,

B. The applicant shall, in addition to payment of application fees set
forth in Section (26) above, submit payment for any outside
consulting services required. A cost estimate will be sent to the
subdivider prior to the commencement of any work, Payment will
be required prior to the Planning Board authorizing the outside
consultant to proceed with the review,
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these procedures prior to submission of the application, The presubmission
conference shall take place within thirty (30) calendar days from the date
of written request thereof,

A. The applicant shall submit the following to the Planning Board
Sggrgtgry;

(1) A completed Lot Line Amendment Application Form

(2) A Lot Line Amendment Application fee as noted in Article
111

(3) Four copies of the Short Environmental Assessment Form,
The Long Environmental Assessment Form will be
required for any applications located within a Critical
Environmental Area,

(4) A statement in affidavit form setting forth the names and
addresses of all persons, corporations, partnerships, and
associates having an interest, direct, or indirect, in the
application, and the nature of such interest.

(6) Where applicable, a statement in affidavit form from the
owner(s) of the property granting permission for an agent to
act on behalf of the owner(s).
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(6) A copy of any existing Declarations of Covenants and
Restrictions that may effect all, or any part of the subject

parcels,
(1)  The deeds for all the effected properties, including metes
and bounds description,

(8) A copy of any riders to the deed granting rights of access that
may effect all, or any part of the parcel being subdivided.

(9)  An affidavit that upon the Planning Board's approval of the
lot line amendment, no new building lot will have been
created, and any land involved in the proposed application
will be merged with one of the existing lots involved in the
proposal,

(10) Twelve (12) copies of the lot line plan prepared in
accordance with Section (31) below,

A. The map for the lot line amendment shall be prepared in the
following manner and shall show the following information;

(1) It must be based on the town tax map, at a scale of one (1) inch
equals one hundred (100) feet.
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(21) The one hundred (100) year floodplain as designated by the
Federal Emergency Management Agency.

Section (32) Study of Lot Line Amendment
requirements of Sections (3Q) and (31) above, the Planning Board
shall initiate the environmental review in accordance with the
New York State Environmental Quality Review Act (SEQRA),

(1) Pursuant to SEQRA, the Planning Board shall issue a
Negative Declaration if it has been determined that the

proposed application will not significantly affect the
environment,

(2) Pursuant to SEQRA, the Planning Board shall issue a
Positive Declaration if it has been determined that the
proposed application will significantly affect the
environment, If such determination is made, a Draft
Environmental Impact Statement must be accepted by the
Planning Board as being satisfactory in scope and content,
prior to the application being deemed complete.

B, The Planning Board shall review the application based upon the
circumstances presented, along with the overall development,
neighborhood character, topographic and natural features of the
land and other requirements as stated in Article (VI),
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any, or the grounds for disapproval shall be stated in the records of
the Planning Board,

|

If the final plan is approved. or approved with modification, the
applicant shall carry out the steps listed below before to obtaining
the Chairman's signature of approval at a public meeting, All
steps shall be completed within one hundred eighty (180) days of the
Planning Board's formal action, An additional period of up o one
hundred eighty (180) days may be granted upon petition to the
Planning Board if such period is found to be justified. If all steps
are not completed within this time frame, the approval, or approval
with modification shall expire, Expiration of an approval shall
mean that any further action will require resubmission of
requirements of this Article.

(1)  Make all corrections or modifications noted in the Board's
conditions of approval to the satisfaction of the Planning
Board.

(2) Submit a filed copy of the Declaration of Covenants and
Restrictions, if such a Declaration has been required by the
Planning Board. The Liber and Page number of the filed
document must be noted on all final maps,

(3)  Submit five (5) paper copies of the final plan,

C. No changes, modifications or revisions shall be made to any final
plan after approval has been given by the Planning Board and
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ARTICLE (V)
Cluster Development

The requirements for a Cluster Development are currently contained in the
Zoning Code in Article XVIII. However, it presently is not referenced in the

Subdivision Regulations.

Section 281 of New York Town Law allows the Town Board to authorize the
Planning Board to modify applicable provisions of the Zoning Ordinance to
"enable and encourage flexibility of design and development of land, to
facilitate the adequate and economical provision of streets and utilities, and

to preserve the natural and scenic qualities of open lands.” 7

It is proposed that the current Cluster Development section be included in the
Subdivision Regulations. The sections of the Subdivision Regulations
pertaining to map requirements will include the requirements for cluster
developments and will also refer the subdivider to this Section. For the most
part, the Cluster Development section has not been revised. All changes are

underlined.

Section (36) Purpose
The purpose of this Section is to encourage flexibility and innovation in
the design of residential development that cannot be achieved on many

sites through adherence to traditional zoning and subdivision

7Town Law, Section 281
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regulations. Further, the application of the cluster development technique

is intended to achieve:

A. Maximum reasonable conservation of land and protection of

groundwater supply and groundwater recharge areas.

B. Preservation of agricultural activity by encouraging retention of

large continuous areas of agricultural use.

C. Variety in type and cost of residential development, thus
increasing the choice of housing types available to town

residents.

D. Preservation of trees, wetlands and outstanding natural
features, prevention of soil erosion, creation of usable open space
and recreation areas and preservation of scenic qualities of open

space.

E. A shorter network of streets and utilities and more efficient use
of energy than would be possible through strict application of

standard zoning.

Section (37) Applicability
Town Law Section 281 states that the Town Board, in empowering the
Planning Board to allow cluster developments , shall specify the lands to
which this procedure may be applicable. This section describes where

cluster developments must be applied, and where they may be applied.
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modification or changes shall not result in a greater average
density or coverage of dwelling units than is permitted in the
zoning district wherein the land lies. Building envelopes,
delineating the front yard. rear yard and side yards for each lot
shall be indicated.

Section (39) Requirements
A. The area of a cluster development shall be in a single ownership

or under unified control.

B. Prior to the issuance of a building permit in a cluster
development, a site plan shall be submitted to, and approved by,
the Planning Board in accordance with Article XXV (Site Plan
Approval) of the Zoning Code and the conditions listed in
Subsections (1) and (2) below, unless the Planning Board waives
the requirement for a site plan and instead requires that the cluster
development be in accordance with all requirements of the
Subdivision Regulations,

B. Town Law, Section 281 requires a site plan. Although the current
Cluster Development Article requires a site plan, the Planning
Board does not exercise this authority, and instead treats cluster
subdivisions, for review purposes, as a subdivision. The
magjority of the cluster subdivisions in Southold are single
family homes in a two-acre zone (the lots are clustered to one
acre and the remainder is left as open space). However, if a plan

for attached homes is submitted, the Planning Board may wish to
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exercise the option to require a site plan. This section should be
amended, however, to allow the Board the option to waive the site
plan. The way the Article reads currently, the Planning Board is
to require a site plan, but is also to proceed in accordance with the

Subdivision Regulations.

(1)  Said site plan shall include areas within which structures
may be located, the height and spacing of buildings, the
location of open spaces and their landscaping, off-street
open and enclosed (if any) parking spaces and streets,
trails, site easements and recreation facilities, driveways
and any other physical features relevant to the proposed

plan and determined to be necessary by the Planning

Board.

(2)  Said site plan shall include a statement setting forth the
nature of all proposed modifications of existing zoning

provisions.

Nothing contained in this Article shall relieve the gubdivider of
a proposed cluster development from receiving final plat

approval in accordance with all other requirements of the

Subdivision Regulations.

The Planning Board shall establish such conditions on the

ownership, use and maintenance of common areas, including
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to be served by certified mail upon such organization, at its
address as shown upon the last completed town assessment
roll, or in the same manner upon the owners of the lots in
such subdivision at their address as shown upon the last

completed assessment roll, which such notice shall set

forth:

(a) The particulars in which the common open space and
other common elements have not been maintained in

reasonable order and condition;

(b) A demand that such deficiencies in maintenance
shall be remedied within thirty (30) days from the

date of such notice:

(¢) That, upon the failure to remedy such default in
maintenance within the time specified, the Town
Board will hold a hearing upon the matter upon not
less than five (5) days' notice in writing sent by
certified mail to such organization or to such lot

owners;

(d) That, after such hearing, the Town Board may take
such action as it deems appropriate to provide for the
proper maintenance of such common open space and

common elements; and







































141

to create inferior lots that are designed as such just to add to the
number of lots being created. Flag lots also have the potential to
cause safety problems if the access is not adequate. In some
cases, however, flag lots are beneficial. They allow for greater
flexibility of layout and design which may be helpful in
environmentally sensitive properties. They can enable the road
length to be reduced and even eliminated in some situations.
Parts of this section on flag lots were in the Zoning Code. The

section should be only in the Subdivision Regulations.

G. Provision for Future Resubdivision

Where a tract is subdivided into lots substantially larger than the
minimum size required in the zoning district in which the
subdivision is located, the Planning Board ghall require that
streets and lots be laid out so as to permit future resubdivsion in
accordance with the requirements contained in these
regulations. When an application is before the Planning Board
for a partial division of a parcel, the Planning Board may require
that a layout be designed for the entire parcel.

Section (44) Standards for Lot Access
A. General Access to Lots

(1)  Proposed lots shall be designed with access to one of the
following:

(a) An existing state, county or town highway;
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TABLE A

Right

of-Way  Paving
Ivpe Width Widths Curbs
of Street (feet) (feet) Required

Major 100+ 36t yes
Secondary/

Collector 80+ 36t yes
Minor 54 B yes
Local A D o yes
Local B 54 2 yes
Local C 5 6 no*
Local D 5 12 no*

* It is difficult to interpret from the existing code exactly what these numbers
are, as the specifications differ in different parts of the code. However, these
specifications are the ones used for the existing roads. In only one or two cases
(extensions of these existing roads) would this type of road specification be
proposed.

* (same)

* (same)

* (same)
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Bituminous Surface Treatment -Double Coated
2 1/2" Binder Course
Fine Grade
4" Compacted Base Course

3/4" Stone Blend or Crushed Concrete

Section (46) Drainagel®
A. The drainage design for all subdivisions shall conform to the
criteria as outlined in this Section and the Highway Department

ification

B, All stormwater shall be recharged intgo the subsurface
groundwater reservoir, and no system will be allowed which
directly discharges such waters into any surface water area or into
a fresh or salt water wetland.

C. Natural drainage or alternate systems may be considered by the
Planning Board. provided that they are feasible and ecologically
sggnd,

D, The subdivider shall establish that adequate provision is made for
the disposal of surface or spring water without any damage to the
proposed development or to the adjacent or nearby land. The

subdivider may be required by the Planning Board to carry away

15This section taken with amendments from Southampton Town Code and
PRRW Proposed Subdivision Regulations. This section will be reviewed by an
Engineer prior to presentation of this section.
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(10) All appropriate details and dimensions necessary to
clearly explain the proposed construction, including type of
construction, material, size, pitch and invert elevations
among other things, in accordance with good engineering
practice,

(11) Location of test holes, description of soil conditions and
water level at recharge basin locations and other points as
required by the Town Engineer and/or Superintendent of
Highways shall be shown,

(12) Data for recharge basins shall include bottom elevations
and high water elevation, water capacity and elevations
along the top of the berm,

F., Street Profile Requirements

(1) Drawings shall be made on standard profile paper with the
following scales;

(a) Horizontal scale: one (1) inch equals fifty (50) feet,

(b) Vertical scale: gne (1) inch equals ten (10) feet,

(2) A profile shall be submitted for each proposed street and for

any existing street in the subdivision if it will affect the
design,
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(4) Conservation easements shall be required for all transition
areas from the bay and sound as specified in Section [48-
A(2), A(3), A(4) and A(5)]. Such areas shall be lefi in their
natural state and shall not be disturbed. Structures shall be
located within the building envelope in 2 manner so that no
area of the easement will be disturbed during construction,

(8)  Conservation easements shall be used fo restrict the area
identified as open space on a cluster plan if lot lines have
been extended so there is no common open space, These
areas are to be deed-restricted against further development.

Topsoil
The natural fertility of the soil shall be preserved by disturbing it

as little as possible, and no topsoil shall be removed from the site. If
any topsoil is removed from its natural position in the process of

grading the subdivision site, such topsoil shall be replaced to
minimum depth approximately equivalent to that existing prior to

such grading, except in streets, driveways and foundation areas.
Disturbance to Site

The natural vegetation and soils of a subdivision site shall not be
disturbed prior to final plat approval by the Planning Board, except
for such minimal disturbance as will be needed and approved by
said Board relative to survey boundary work, excavation of
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ARTICLE (VID
Park and Recreation Requirements

Section (49) Park and Recreation Standards and Character of Site

Town Law Section 277 (1) provides the authority to Towns to require that a
subdivision plat show park lands available for playground or other
recreational purposes, or in the alternative, to require the payment of a fee in
lieu of such land to be used by the municipality for such purposes. The
existing Subdivision Regulations reflect this. The fee section of the the
Subdivision Regulations was revised in May of 1990, to require a set fee per
lot, instead of using a variable fee based on an independent appraisal of the

entire property.

Providing land or depositing a fee in lieu of land is easily calculated for a
conventional subdivision as this type of subdivision does not create any
open, or common land. However, when a subdivision is designed as a
cluster subdivision in accordance with Town Law Section 281, which then
creates open space, the requirements for land for park and playground
purposes become less defined. The question which arises is can the open

space area be used to fulfill the park and playground requirement?

In a recent court case [Bayswater Realty and Capital Corp. v. Planning
Board of the Town of Lewisboro, 76 N,Y,2d 460 (1990)], the Court of Appeals
held that "In approving a cluster subdivision plat, the Planning Board is not
required to accept the open spaces created by the clustering process in
satisfaction of its requirement that the developer either provide recreational
land or pay a fee in lieu thereof. Provided the Planning Board makes the

determinations called for by Town Law Section 277 (1) to the effect that
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acres is permitted. the Board shall require that the recreation
area be located at a suitable place on the edge of the subdivision so
that additional land may be added at such time as the adjoining
land is subdivided.

Land reserved for recreation purposes shall be of a character and
location suitable for use as a playground, playfield or other
recreation purpose and shall be relatively level and dry. All
land to be reserved for dedication to the town for park purposes
shall be offered to the Town Board for dedication, and shall be
accepted by the Town Board. prior to endorsement of the final

None of the subsections above shall be construed as prohibiting a
developer from reserving other land for recreation purposes in

addition to the requirements of this Article.

Section (50) Park and Recreation Requirements in Cluster

A,

[

Developments

The Planning Board may accept all or part of the open space area
created by cluster developments as satisfving all, or part of, the
park and playground requirement, provided that the open space
area ig suitable, and intended for, recreational use for the town,
and use is not limited solely to members of the particular
subdivision,

In accepting open space areas created in a cluster subdivision, the
Planning Board must consider the potential contribution of these
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areas to the town's recreation needs in determining whether
additional recreational land is required, If the Planning Board
finds that additional recreational land is needed, it may pursuant
fo the authority of Town Law Section 277(1), require the provision of
additional land or a fee in lieu thereof.

Section (51) Alternate Procedure: Money in Lieu of Land

A. Where the Planning Board deems that a reservation of land
would not be of suitable size, dimension, topography or general
character, or would not have adequate road access for the
particular purposes envisioned by that Board, for park or
playground use, either alone or in conjunction with abutting
reservations on adjoining subdivision, the Planning Board may
waive the requirement for such reservations, with the condition
that the subdivider deposit with the Town Board a cash payment
in lieu of land reservation. Such deposit shall be placed in a
special fund as required by Section 277 of the Town Law, as
amended, and separately identified to show the name and

location of the subdivision for which the deposit was made.

B. Such deposit shall be used by the town for the establishment and
perpetual maintenance of a neighborhood recreation area,
including the acquisition of property. Such deposit must be used
within a reasonable period of time and any such expenditure
must be for facilities that will be actually available to and benefit
the persons in said subdivision along with other residents of the
Town, and be located in the vicinity of the subdivision.


















180

Section (55) Release of Bond

After construction of the public improvements covered by the performance

bond and prior to the release of the bond, the subdivider shall prepare a set of

the approved drainage plans and street profiles amended to indicate as-

constructed information, The Town Board shall release the bond upon

certification of the Town Engineer and/or Superintendent of Highways

and the Planning Board.

Section (56) Maintenance Bond
The current code does not have a provision for a maintenance bond. Such
bond is beneficial in that it insures that all improvements are

functional.

At the time of release of the security, a maintenance bond shall be
furnished by the developer to guarantee upkeep and the workmanship and
materials of all required improvements for a period of one (1) year from
the date of release of the performance bond by the town, This bond shall be
in the amount which is gne-third of the security estimate. Such bond shall
be satisfactory to the Planning Board and Town Attorney as fo form,
sufficiency and manner of execution,
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ARTICLE (IX)

Variances and Waivers

Section (57) Variations in Cases of Hardship
Where the Planning Board finds that extraordinary and unnecessary
hardships may result from strict compliance with these regulations, it
may vary the regulations so that substantial justice may be done and the
public interest secured, provided that such variations will not have the
effect of nullifying the intent and purpose of the Official Map, the Master

Plan or the Zoning Ordinance, if such exist.

Section (58) Waivers of Required Improvements
Where the Planning Board finds that, due to the special circumstances of
a particular plat, the provision of certain required improvements is not
requisite in the interest of the public health, safety and general welfare,
or is inappropriate because of inadequacy or lack of connecting facilities
adjacent or in proximity to the proposed subdivision, it may waive such

requirements, subject to appropriate conditions.

Section (59) Board to Impose Conditions
In granting variances and modification, the Planning Board shall
require such conditions as will, in its judgment, secure substantially the

objectives of the standards or requirements so varied or modified.

Section (60) Approval of Board of Appeals Actions[Added9-23-80]
Heretofore and between the period from January 1, 1971, and September 5,

1979, the Board of Appeals made certain determinations on appeals to it
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by the Planning Board, the Town Board, and the citizens of the community.
Subdivision Regulations are not written to be adopted and never
amended or revised. Since the time of their adoption, the Subdivision
Regulations of Southold Town have been amended in a piecemeal fashion.
This has resulted in a document open to varying interpretations and
containing conflicting, and often contradictory sections, both within the
Subdivision Regulations and between other chapter of the Town Code. The
document presented in this study is meant to be adopted by the Town, and
continually updated as the practices, policies, laws and regulations
pertaining to the subdivision of land and subdivision controls change and

evolve.
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