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Y. INTRODUCTION



Discrimination in housing continues to impact all
segments, institutions, and persons in our society. This
discrimination exacts a heavy price from our econony,
educational opportunities, recreation, transportation and
employment by excluding 1large segments of cur population
from utilizing them fully.

The problem of individual and systemic housing
discrimiration is multi-faceted. It is influenced by
market inadequacies, policies of Federal, state and local
governmsnts, corporate entities, many aspects of +the
housing industry and the behavior of public and private
persons engaged in the real estate industry.

Perhaps the single most important element that
impacts on all aspects of housing are the regulations and
practices of zoning and planning commissions or boards,

Recently, the Washington County portion of Rhode
Island was designa*ed as an area which would exhibit major
growth in the near future. This statement by the Rhode
Island office of Statewide Planning, only served *o
reinforce what many communities in Washington County had
feared would happen.,! To towns in the area currently under
severe development pressures, such as Richmond and Exeter,
this came as no surprise.

With such projected growth on *he horizon, this study
will look at the capabilities of the nine communities in
Washington County to provide for this added population
through their zoning practices,

This study is concerned with the question of whether
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zoning practices in the south2rn part of Phode Island could
be interpreted as discriminating against <classes of
population legally protected from such abuse, To determine
whether a community is acting in an "exclusionary way," it
is necessary +to understand both the content of the zoning
requlations and the social characteristics of the
community.

The purpose of this study is to identify the extent
to which communiti=s throughout the Washington County area
have, or have not, adopted zoning rzqulations that restrict
the nature of housing opportunities for residents of the
area, The study will assume that within every community
there should exist either available housing for low- and
moderate-income households, or the possibility of
developing such housing.

In examining +the county and +the ©particular
comnmunities within 1it, to determine the availability of
housing choice for 1lower income and other minority
households, it is necessary to examine the zoning
reqgulations in relation +to the social characteristics of
the community.

Two basic guestions will be dealt with: (1) Do the
zoning ©provisions preclude the construction of lower cost
housing? and, (2) How do the <characteristics of the
community reflect +the effect of these provisions?

Understanding +he type of housing that can be

constructed within +he community, under present zoning



restrictions, h=2lps +to identify the effect of those

restrictions on the ability of low- and moderate-income
households to move into the community. Understanding who
currently 1lives within +he <community and the kind of
housing opportunities *hat are presently availabla, can be
used as an indication of the degree to which that community

has responded to t+he housing needs of the state.

In the last ten years there has been a great deal of
attention at the national level to zoning as a devics to
restrict 1low- and moderate-income households seeking
affordable housing 3in suburban areas. In 1968, +the
National Commission on Urban Problems (the Douglas
Commission) reported that "zoning was intended to control
land development, but fiscal considerations often distort
it, leading to economic and racial exclusion," The

Commission's report goes on to say:

The most serious effect of fiscal zoning is

the spate of exclusionary practices relating

to residential devslopment. The aim, of course,

is to keep out lower income groups, and

especially large families which require

significant public expenditures in =2ducation,

public health and welfare, open space, recreational
facilities, police and fire, and the like ... usually
nobody bothers to ask where the families who are
being excluded should live.Z2



The Commission summarized 1land use regulations from a

national perspectivsae, It stated that:

The central problem of land-use requlation today
is how to achieve the ambitious objections of
these requlations without, in the process,
sacrificing other essential public objectives. Of
great concern *o the commission is how to achieve
ths legitimate objectives without misuse of the
rules to raise housing costs.?3

Since the Douglas Commission reported its findings in
1968, federal housing subsidy programs, for the first time,
provided mechanisms for developing increased numbers of
privately sponsored housing for lower income households in
suburban areas. Many of these programs encountered
barriers in some suburban communities such as requirements
of 1large 1lots or prohibition of multi-family units. As a
consequerce, courts 1in Pennsylvania, New Jersey and New
York were faced with challenges ¢to overly restrictive
zoning raqulations. One of the landmark decisions wherein
municipal 1land-use requlations were challenged is the case

of Southern Burlington Courty NAACP v, Township of Mount

Laurel, In 1975, +the high court of New Jersey held that
municipal land-use regulations must serve both the needs of
the residents of Mount Laurel and the general welfare of
the population contained within the metropolitan area in

which Mount Laurel is located., The court held that:



We conclude that every such municipality must,

by its land us2 regulations, presumptively make
realistically possible an appropriate variety and
choice of housing, HMore specificallv, presumptively
it cannot foreclose the opportunity of the

classes of people mentioned for low and moderate
income housing and in its regulations must
affirmatively afford that opportunity, at least

to the extent of the municipality's fair share

of the present and prospective regional need.
Therefore, these obligations must be met unless the
particular municipality can sustain the heavy burden
of demonstrating peculiar circumstances which
dictate it should not be required so to do.*

This national report and court cases in Pannsylvania,
New Jersey and N2w York are additional reasons why this
investigation of local =zoning requlations is being
undzartaken in Washington County at this time, The issue is
not new and certainly is not wunique to southern Rhode
Island, |

Zoning is a device which aims to define the locations
in a community in which different classes of activity may
take place and the intensity of development of that
activity. Zoning, for the most part, has been found to be
an admirable and effective means of preventing activities
in a community which may be injurious to other classes of
activities from occupying the space in the same gensral
district or zone. Thus, activities tending to emit noxious
products, &.9., noise, odor, smoke, or to induce heavy
truck traffic are kept apart from residential areas. The
separation of disharmonious activities from one another is

a social necessity ir an urbanized society.



Alsc, zoning is a technique of regulation of land
development. It is a public action supported by the
general objectives of the state's enforcem=nt powers, its
police ©power. Almost every jurisdiction in the state of
Rhode 1Island has chosen to employ the powers delegated to
them by the state to establish zoning regulations,

It 1is important to observe that both the state laws
enabling towns to zone and the community lavs are, of
course, subject to the general rules of law established in
both PRhode 1Island and United States Constitutions. With
refererce to this particular study, the Due Process and
Equal Protection <clauses of +he Constitution are most
important. It is the underlying hypothesis of this study
that <zoning, as practiced by some of the communities in
Washington County and by the State as initiator of local
zoning power, may deny fundamental rights of 1legal

protection to individuals discriminated against,

This is an investigation of =zoning practices in
Washington County. The study will examine two sets of
related data: (1) The <zoning ordinances of each of +he
communities comprising Washington County, i.e.,
Charlestown, Exetar, Hopkinton, Narraganset*, New Shorehan,
North Kingstown, Richmond, South Kingstown and Westerly;
and, (2) The selected social characteristics of the nine

communities involved., S



Some of the additional detailed analysis that would
be required in order +to make a causal determination of
axclusionary zoning practices in a particular community are
the examination of the administration of the <zoning
ordinance, and of related land-use practices in addition to
the 2zoning regqgulations themselves, Some of these
requlations, known to increase +he <cost of 1land and
housing, are practices of 1Inland and Coastal Wetlands
Commissions, and Conservation Commissions. Their actions
may exacerbate th2 impact of a town's restrictive zoning
practices, or in combination with local zoning, may create
exclusionary policies not in +the zoning ordinance
themselves.,

Other regulations and policies that may add to a
community's ability +to place housing prices out of the
reach of low- and moderate-income families are subdivision
requlations, building codes, and provision or withholding
of water and sewer lines,

Unfortunately, Jjust 1looking at a community's zoning
requlation will not =2=nable an individual to concretely
state that there is, or 1is not, housing discrimination
taking place. Housirg discrimination is a systenic
condition,. Systemic housing discrimination is defined as
"a subtle and complex form of discrimination which is
manifest in the policies, patterns or practices of systenms
or institutions."é Such policies, patterns or practices

N

often have the effect of excluding whole segments of



society from availing themselves of equal opportunities..

This study will be comprised of four main components.,
First, it will review the literature dealing with zoning,
exclusionary 2zomning and growth controls, From this
background information, a working definition of
2xclusionary zoning practices will be formulated for the
purpose of this investigation, This working definition
will <contain current +techniques of exclusionary zoning
which are being practiced by municipalities,

Also, the =2ffect of zoning regulations on the cost of
housing will bhe explored and conclusions drawn releven* to
this study will be stated.

The next component of this investigation will deal
with +the many 1legal <challenges to exclusionary zoning
practices. A brief 1look into the 1lsgal aspects »of
exclusionary tactics practiced by municipalities is
required to acquaint us with the current position taken by
both the federal and state cour*t systenms.

Thirdly, the social <characteristics of Washington
County and its member communities will be examined. To
place this information 3into the proper perspective, the
social characteristics examined in Washington Courty will
be compared to the State of Rhode Island as a whole, By
making +his comparison, information obtained for the

communities wundsr study and +the State can be evaluated



showing both similarities and differences that are required
to determine the extent of discrimination in Washington
County.

The final, major component of this investigation will
deal with the zoning ordinance analysis itself. Each of
the nine community?’s zoning requlations will be examined
for exclusionary practices. Two aspects of the zoning
ordinance itself are important: Requirements within the
zoning ordinance governing the type of residential unit and
standards which <control +the <characteristics of that
development; and requirsments within the zoning ordinance
which identify the administrative requirements for approval
of residential development.

A summary analysis and conclusions will complete +*his
investigation., While positive causal relationships between
zoning practices and discriminatory consequences are not
quaranteed, probable cause will be given, if warranted, to
link such findings.

For many citizens of PRhode 1Island, the land use
pattern created by the growth and development of cities and
towns guided by local zoning ordinances, has been extremely
beneficial. Many residents are able to find good housing
in pleasant residential communities, served by excellent
public schools and recreational facilities, within
reasonable commuting distance of their places of work,

Many observers contend, however, that the benefits of

this 1land use pattern have not been available to everyone,
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This 1is particularly true for members of racial minority
groups, households with female heads, and persons of low-
and mod=rate-incona, It is claimed that the preservation
of 1largqe parts of metropolitan areas, almost exclusively
for single-family homes on 1large 1lots, has meant an
enforced scarcity of housing within <those communities.,
These suburban communities have benefited most from the
suburban surge in office and industrial growth, and now
enjoy the relative advantages of good public education and
other community services.

This 1land development pattern, and the resulting
pattern of housing availability, has strengthened the
forces maintaining older <central cities as the place of
residence of the overwhelming majority of racial minority
groups and the bulk of low- and moderate-income persons and
female-headed households,

The reliance on zoning to achieve certain objectives
has resulted in a land development system in which
relatively high income 1is required as a condition for
obtaining access to a community. It is this outcome of
zoning, that of =2conomic exclusion, which is under fire
prasently. Although this study will only investigate the
Washington County area of the state, it is hoped that
interest in the subject can be raised to promote additional

efforts on a statewide basis.



FOOTNOTES

1. Rhode 1Island Statewide Planning Progranm,
"population and Economic Projections,”" Areawide

Water Quality Management Plan, (Providence, R. I,: R. I,

Statewiie Planning Program, July, 1977).

2. The National Commission on Urban Problems (The
Douglas Commission), Building the American_City,
(Washington, D. C.: Government Printing O0ffice, 1968),
p.18,

3. Ibid. , p.208.

4, Southern Burlingtcn County NAACP v, Township
of Mount Laurel, 336 A. 2d. 713 (1975) at pp. 724-25,

S New Shoreham prior to 1963 was contained in
Newport County.

6., State of Connecticut Commission on Human Rights
and Opportunities, The_ Status Of Equal Housing_
Opportunity, (Hartford, Conn.: Commission on Human Rights
and Opportunities, 1978, p. XVI,




II. EXCLUSIONARY ZONING
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This section deals with +the concepts of zoning,
exclusionary zoning, growth «control techniques and the
effect of zoning on the cost of housing. Also within this
section, a working definition of exclusionary zoning will
be formulated for the zoning ordinance analysis phase of
this investigation. Besides the formulation of a working
definition and the review of the effect of zoning on the
cost of housing, the primary purpose of this section is to
acquaint the reader with the concepts of 2xclusionary
zoning and growth control.

First, the concept of zoning and some of its problems
will be reviewed followed by exclusionary zoning and growth
control techniques, Next, the affect of zoning practices
on the cost of housing will be discussed,

From this review, a working definition of

exclusionary techniques will be assembled.

Zorirg is a "legislative action, wusually on the
municipal 1level, which separates or divides municipaliti=s
into districts for the purpose of regulating, controlling,
or in some way limiting *he use of the property, and the
construction and/or structural nature of buildings erected
within the zones or districts establish=24."1

Zonirng and building codes are inherently

exclusionary. Their purpose is to exclude land uses deemed
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inappropriate by a local jurisdiction. Regardless of the
intent of 1local restrictions, they dinevi%ably restrict
housing opportunities.

Zoning is based on the police power of a governmental
unit. As such, its specific aim is to protect the public's
health and safety., More generally, zoning is supposed to
promote the general welfare and foster rational patterns of
development.

Much of what 1is printed in the metropolitan and
suburban newspapers about land-use activity in outlying
residantial areas revolves around zoning. With the
adoption of a zoning ordinance, the particular government
will apply certain sections of the ordinance to the land
area within its boundaries., This is conducted on the basis
of the public official's understanding of the needs and
feelings of the community.

Zoning 1is &essentially a middle- and upper-
middle-class matter, Further, =zoning tradi+ionally has
been a homeownert's matter, Zoning is considered by the
homszowner to be +*he primary means by which he/she can
protect his/her residence, neighborhood, and home
investmant. 0f <course, no*% all homeowners see zoning in
this 1light, but enough do +to <cause +this view to be
translated into political action,

What are we protecting the single-family residence
from? The answer appears to be that we are protecting it

from virtually any 1land use +that the most vocal of the
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single-family residents do not consider desirable. In sonme
cases this may include even single-family units! Table T
identifiss the "feelings" of suburban leaders in New Jersz2y

to various residential forms of development.

TABLE I

Acceptability of Various_Housing_Types_to
Suburban_ Leaders _in_New_Jersey 2

Considered Considered
Housing Type  Desirable Undesirable

Per Cent_of Total Sample

Single-family,

large lot 79 20
Single-family,

small lot 49 48
Garden Apartment ) 52
High-rise

Apartment 27 70
Mobile Home 9 91

Besides these residential land-uses considered above,
other undesirable 1land-uses include: industrial uses
(especially): most, if not all, commercial uses;
residential wuses for the elderly; perhaps townhouse units,
and certair forms of public uses and facilities,

Perhaps the most dreaded land-use of all, are homes
for 1low-income individuals or families with incomes lower
than those of the present residents.,

Already in our discussion of <zoning we have come
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across the imposition of an individual's values in+to the
zoning process. This intertwining of values and practice
has lel to many of the current techniques of exclusionary
practices which will be discussed later.

This inherent difficulty, the intertwining of values
and <zoning ©practices, has fostered many anti-zoning
writings. One author of such anti-zoning literatuar2
bslieves that "nonzoning" is just as effective, if not more
effective, in facilitating urban growth as present zoning
is,3 Bernard Sieqgan feels that economic forces teni to
make for a separation of uses even without zoning, Even
when the economic forces do not guarantee that there will
be a separation, and separation is vital to maximize values
or promote tastes and desires, property owners will enter
into agreements to provide such protec*tion., Restrictive
covenanrts covering home and industrial subdivisions are the
most prominent example of this, although they are not
always legal.

In his studizs, Sieganr found that a nonzoned city,
such as Houston, Texas, is a "cosmopolitan cocllection of
property uses." The standard is supply and demand, and if
there 1is economic justification for the use, it (the
land-usz) is likely to be forthcoming.

Siegan feels that zoning restricts the supply of some
uses, and thereby prevents some demands from being
satisfisd. It may likewise impede innovation,

In general, however, 2zoning in the major cities,
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which 30 contain diverse 1life styles, vprobably has
responded and accommodated to most consumer demands., This
response has generaly not occurred in the mors homogenous
suburbs.,

Most of the developed residential areas of the
outlyina sections of this country's metropolitan areas are
zoned for small-lot uses, that is, single-family residences
on land parcels of 1less than a quarter acre each, This
accounts for the dominant characteristic of the
contemporary middle- and upper-income residential areas in
metropolitan regions, the single-family residence on a
small 1lot, These small-lot homeowners have traditionally
supplied the political power behind current suburban zoning
policies, But over the past fifteen yz2ars or so, these
suburban residents have not been satisfied to provide
newcomers with tﬁe same kind of small lots that the old
residents have and, instead, have voiced their support for
zoning in the larger-lot categories (one acre or morz).

The reasons for this are undoubtedly mixed, bu% one
of the most important has been the desire to keep currently
nonurbanized land in an essentially undeveloped state,

Zoning, as currently practiced, 3o=s not encourage
diversity, variety, or experimentation. It does not
provide us with the amenities and the wide range of land
uses that many 5f us desire. In fact, zoning seems to be
especially well-designed to assure the misuse of land.

Current zoning has the effect of creating a sameness and a
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routine monotcmy in many parts of our urban environment.
The «current practices 3in =zoning have evolved with
only slight, if any, periodic re-evaluation, "WHe are
victims of the status quo 1in zoning, as change is not
automatically guaranteed in land-use controls any more than
ipn any other policy field."*4 The tendency appears to be
for parochialism to maintain control, for narrow values to
prevail, and in some cases, for outright oppression to go
unchallenged.
One of the most conspicuous failures of suburban
zoning ordinances can be seen in the endless rows of

look-alike houses constructed across the landscape.

Just what 1is 2zoning? Zoning was originally widsly
regarded as constituting a reformed view of nuisance law,
and as having similar purposes. As such, like the nuisarce
law, it was viewed as a legitimate exercise of the police
powers of the state, Zoning had to have its legal basis in
the police powsr because it placed substantial new
restrictions on the use of personal property.

Nuisance 1law and early =zoning ordinances had the
common aim of protectirg the neighborhood., In practice, if
not in early statements of zoning theory, one of the
purposes of zoning has been to protect neighborhoods fronm
uses that threatened in some way to reduce the quality of

the area. In many cases, this understanding of the purpose
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of <zoning has beer described as intending to prevsant the
reduction of overall property value of a neighborhood by
excluding a particular |use. As the Douglas Commission
phrased it in 1968: "“The purpose of zoning becones, in
effect, to keep anyone from doing something on his lot that
would make the neighborhood a less enjoyable place to live
or make a buyer less willing to buv,"S

Given individual ©property-owner incemntives,
neighborhoods of noticeably higher "quality", whether based
on dersity or other factors, would tend +to atiract new
residents until their "quality" was reduced to the average,
The means of dealing with this critical problem is, of
course, land-use requlation., Zoning ordinances establish
minimum lot size, floor space, 1lot frontage, setback
distance, side and rear yard size, and other similar
minimum quality standards for each district.

Since the rapid spread of zoning in the 1920s, its
method of neighborhood or community protection has changed
little. Undesired land-use categories are excluded from an
area, and many changes 1in existing non-conforming
structures are also controlled., The rigidity of zoning
classifications has made it almost impossible *+o admit
individual desired uses if they belong +to the wrong
category. Was this rigidity intended by *he early pioneers
of zoning or has it evolved due to vested interests?

It is obvious to most observers of the urban

environment that the original nature of the zoning procsss
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has been completely turned around, According to Daniel
Mandelker, zoning was (and is) a qgross tool at best, As a
result, zoning was gradually converted from a system which
prerequlated land uses to a system of administrative
control ir which individual applications for development
were considered ad hoc as applications for rezoning of
various kirnds came bzfore zoning officals,®é

These changes in the purpose of zoning largely came
about with changes in methods of land development. W®hile
earlier developmsnt took ©place piecemeal, and on small
lots, <changes in building methods stimula*ted by greater
accessibility induced by the automobile, led to development
of 1large +tracts of 1land especially assembled €for
development purposss. The large subdivision, or apartment
complex, replaced the single home on 1individual lots.
Where these massive developments would go became the
important zoning problem. No longer could the exercise of
zoning controls be Jjustified in +the name of preventing
land-uss conflicts. Zoning has become a method of
implementing larger objectives based on a comprehensive

plan.

With this background information in mind, we can now
turn to the impact of present-day =zoning practices on
problems of facilitating metropolitan dsvelopment.

Although the discriminatory consequences of municipal

!
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zoning have received broad public attention only in recent
years, they have had a long history and have occasionally

provoked comment, In the Buclid v. Ambler Reality case,

which established the constitutionality of zoning, the
federal district judge who first heard the case perceived
the purpose of Euclid's zoning as exclusionary and found it
unacceptable,?

Zoning oriinances, through the substance of their
reqgqulation or in their administration, are said to be
"exclusionary" if they +tend to exclude 1low-income
individuals or minority racial groups. How this exclusion
is accomplished depends upon the particular technique used.

Some zoning ordinances may prohibit certain forms of
residertial units outright, such as multi-family apartments
or mobile homes, or they may be more sophisticated., PFor
example, a community may provide in their zoning ordinance
a procedure through which administrative relief may be
granted, but no such relief is ever made. Other results of
zoning <controls included in +this inspection are density
requirements. Many times large sections 1in developing
suburban communities will be zoned at very low densities,
These deonsities are much too 1low for moderately priced
housing, not +to speak of low cost units. 1In other cases,
unreasonable minimums are ©placed on house sizes, or
apartment areas are limited to projects with only
one-bedroom wunits, thereby excluding families with

children.
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Quite <clearly, exclusionary =zoning practices are a
barrier to the effective implementation of a housing
program for lower income families in suburban areas. Until
recently, this was the only perceived consequence of
exclusionary zoning practices. As of 1late, the
difficulties of moderate- and even upper-income families in
obtaining homes in the suburbs have come to pass. The
price of new, single-family construction alone, unaffected
by 1large-lot zoning, acts as a natural eccnomic barrier to
low-income households, The results of both 1low- and
moderata-income households being barred from entering the
new housing market 1is that both groups must occupy arnd
compete, unevenly, for the only housing they can afford --
the older, single-family and multi-family units. These
older units tend to be located in the central cities and in
older, close-by suburbs,

As stated previously, each regqulation within the
zoning ordinance which affects the development of land for
residential use or which affects the construction of
residential dwelling wunits, and which is not reasonably
necessary +to protect the health, safety, morals, and
general welfare of +the public, could be 1labelled
restrictive, This 1is particularly true if the ordinance
has the effect o0f excluding different types of dwelling
units or escalating +the <costs of constructing housing
units. The most commonly used exclusionary practices have

been identified and documented in various studies and
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Teports, The most common of +these techniques will be
discussed now,

Many communities require that new buildings be
constructed with a minimum amount of €loor space.
Naturally, the larger the required size of the dwelling
unit, the more expensive it will be to construct.
Oriqiﬁally established to protect the health and safety of
the resident, they need be no larger than minimum settings
of standard codss and many times do not vary for different
types of dwelling units, The potential escalating effect
on home costs by using minimum floor area requirements was
highlighted by th2 Douglas Commission, which stated that
minimum floor areas "raise the lower limit of construction
costs, and thus can be the most direct and effective
exclusionary tool."® That same commision concluded that
almost half of the bodies of government on a national level
had zoning ordinances which required a minimum floor area
for single family houses, Municipalities in rapidly
growing states almost universally zone for minimum building
floor area.

Minimum floor area requirements are not, per se,
exclusiornary. These requirements are frequently dictated
by health standards. When the minimum standards of health
are dgrossly exceeded, the exclusionary label can be fairly
applied. In many instances, the zoned minimum floor area
requirements far exceed those required for health reasons

and are out of 1line with current energy conservation
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policies.

Many communities specify the minimum 1lot size on
which housing can be constructed, This is a common and
rather popular technique wused in restricting individuals
from residing in a particular community. These minimum lot
sizes are frequently quite 1large., Large-lot zoning has
often been condemned as an exclusionary zoning practice in
that regquired lot sizes are not Jjustifiable, in every case,
from the standpoint of health, ecology, or aesthetics,

Critics charge that large lot sizes are mandated in
order +to raise the price of housing to a level affordable
only to middle- or higher-income families,

Large-lot <zoning, usuvally defined as any minimum lot
size over one-half acre per unit, increases the cost of
housing in several ways: it increases the cost of land per
unit by reducing the total amount of housing that can be
accommodated; it increases +the home size most developers
will produce on the parcel; it increases site development
costs through the large linear feet of streets, sidewalks,
curbs, sewer and water lines required for each lot; and by
decreasing the number of homes that can be built in a
community.

Excessive yard requirements also have the same effect
as large-lot requirements. Front, side and rear yard set
backs, as well as frontage requirements, tend to accomplish
the same task, yet not as blatantly as large-lot

requirements.
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Many communities also try to requlate the number of
bedrooms per dwelling unit. Bedroom restrictions may not
increase the the cost of the dwelling unit, except to the
extent that +tha2y increase the demand, and, therefore, the
price of larger units.

Badroom restrictions usually attempt to limit the
number of bedrooms permitted in dwelling units. They are
primarily fiscal regulations designed to regulate the
number of children that would require school facilities and
have the effect of restricting the availability of units to
large households.

The exclusion of mobile homes 1is a very popular
practice among suburban communities. Many =zoning
ordinancas do not permit mobile homes, or allow them only
in undesirable rural or industrial areas., Many times <they
are permitted only as temporary uses rather than p=rmenant
dwelling units.

Mobile homes can also be excluded in indirect ways by
imposing minimums related to €loor area, lot size, or other
factors which mobile homes canno* reasonably meet., B=cause
mobile homes tend to be 1less expensive units, their
exclusion 1is another way of restricting +he housing
possibilities for low- and modarate-income households.

Many zoning ordinances restrict +the type of
residential dwelling permitted to single-family, detached
dwelling wunits. This effectively excludes any type of

multi-family wunit, such as +ownhouses, row houses, garden
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apartments, duplexzs, or Planned Unit Developments and
cluster developments, Because these types of dwelling
units are generally considered to be less expensive to
construct and occupy, exclusion of these dwelling units
will generally exclude low- and moderate-income households
from the community.

Cf the various 2zoning controls employed by suburbs
which directly affect popula*tion distribution, the most
effective is prohibition of multiple-family dwellings.
Large numbers of suburban communities ban apartments
completesly. Almost all =zoning ordinances consiider
apartments an inferior and, therefors, a more restricted
land-use than single-~family residences,

With apartments, suburbanites believe will come
traffic problems, intensified demands on local schoosls and
public services, increased taxes, and other unwanted
changes. Successful efforts to restrict apartments take a
number of forms, The most absolute, effective, and
widesprezad <curb is the 1lack of a provision in the local
zoning ordinance for apartmwments. Prohibitions of limited
duration (or moratoriums) also have becom2 increasingly
popular. Such pauses in development are said to permit th=
local government to determine the impact of apartments on
public services, Un+til these determinations are made,
building permits for apartments are not issued, regardless
of the provisions of the local zoning ordinance.

Communities which have sanctionad apartments in the
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past can prevent future construction by 1limiting
pulti-family thousing to a fixed percentage of the total
dwelling units in the local jurisdiction. Once ths quota
is established, no further apartment development is
permitted, even though vacant 1land may be zoned for
apartments.,

The remaining techniques, although +they are not
universally enployed, do tend to restrict the availability
of diversified housing in a community,

One of these 1is the use of design and improvement
requirements. These requlations may represent unnecessary
requirements to protect the health and safety of the
resident, and in doing so will tend to increase the cost of
housing unnecessarily. These items are better left to the
discretion of houszholds who <can <choose +to add such
improvements when they desire or can afford them. Examples
of thes2 requirements are: architectural controls, required
garages, brick veneer, high fences or walls, extensive
landscaping, and off street parking areas,

The final concept that will be discussed relating to
exclusionary =zoning devices also may be fulfilled through
subdivision requirements. This last practice deals with
site development requirements, The question of whether
these rzqulations are either necessary or justified in that
they require exactions from developers is unresolvz2d., 1In
no instance does only the developer bear such costs, as all

additional costs are passed on to the future homeowner or
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renter, Both the number and cost of these requirements
have greatly increased over the last decade. Examples of
these requirements are: grading and landscaping provisions,
street requirements and road specifications, street
lighting, sidewalks and curbing, sewers and drainage
facilities, garages, accessory storage buildings, and the
extension of utility services to the subdivision site,

While these requirements may not be totally contained
within the zoning ordinance, wmany times the combination of
zoning and subdivision requirements can account for these
exactions.

Besides the openly exclusive reasons for enacting
anyone of the przviously discussed requlations, many
communities adopt some of +these requirements for other
reasons. To stem even larger increases in property taxes,
communities have often =2nacted 1large-lot and other
admittedly exclusionary controls in the belief that such
controls would restraim nmnunicipal expenditures and would
insure that projected housing units would yield property
taxes at least equal to the municipal expenditures they
would incur. Many community officials believe that houses
built on 1large 1lots require fewer and cheaper municipal
services than multi-family and other comparatively
high-density residantial developments. Large-lot homes,
for example, often rely on septic tanks, precluding the
nead for municipal construction of costly treatment plants,

Mary leccal officials are persuaded that expensive,
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single-family homes built on large 1lots, are good
“ratables"-- vyielding more ©property tax revenue than the
community expenditure they incur.,

Communities practicing exclusionary zoning often
defend their actions on the grounds of aesthetic and
anvironmental considerations.® Suburban officials in such
communities frequently assert that their major concern is
to preserve +the rural character of the area by retaining
large opern space and by reducing traffic., Their exclusion
of multi-family housing is often justified on aesthetic, as
well as fiscal reasons; they maintain that such high-rise
housing will cut off 1light and air and will increase
traffic congestion,

The topography of some communities necessitates their
strict limitation on the density of development in order to
prevent dangerous flooding and sewer system backup
conditions. Manicipal officials in such communities have
often enacted zoning statutes which in effect may be
exclusionary but which are defended on the grounds of
environmental protection. "PFrom the negative of exclusion,
it became the positive of environmental protection" as
communities faced challenges to their zoning practices,19

Community officials often believe that land zoned for
moderate-income housing, e.g9., multi-family housing,
depresses the value of adjacent properties, Conversely,
they believe that exclusionary zoning, by limiting housing

construction to high-priced units raises the value of both
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the property and its adjacent land.

Ezcsntly, communities have adopted some or all of the
exclusionary practices in an attempt +to '"control" the
growth within their boundaries., As communities begin to
struggls with the problems attendant upon an increasingly
rapid rate of growth, their first response is often to
increass lot sizs requirements in their zoning ordinances,

Many communities react to rapid growth by restricting
development to single-family homes on lots ranging from one
to six or more acres. This restriction, which is often
used in conjunction with other density-limiting devices
such as minimum floor-area requirements, is most often
imposed in outlying fringe areas that are either
und2veloped or just beginning to show ssrious developmental
pressures.

It is important to distinquish +two differing
aprplications of +the 1large-lot zoning concept. PFirst, it
may be used as a temporary barrier to intensive residential
development, establishing wha*t in effect are holding zones,
The second use of the tool involves th2 community actively
planning to have only low-density residential development
as the ultimate use of the land so zoned.

It is often very difficult to ascertainr whether a
particular ordinance is intended +o enact temporary or
permanent large-lot zomning, because few make such a
distinction on their face, However, the distinction is

crucial because each type of zoning implies objectives that
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are entirely distinct from those of the other.

The wuse of large-lot =zoning as a *emporary bar to
residential construction 1s a direct attempt by the
community to control +the timing of urban development, With
this approach, intensive —residential constructionr is not
entirely prohibited; rather, it 1is postponed until the
municipality can accommodate it.

The holding zone concept has several primary uses.,
First, it <can be used to prevent development from taking
place 1in those areas which are as yeét inadequately served
by public facilitizs such as water and sewer lines, roads,
schools, and recreational facilities. Second, the holding
zone 1is also effective as an interim control device,
pending the adop*ion of permanent zoning requirements.
Finally, communities may establish holding zones to provide
that all development proposals will come under their
review,

In addition to its temporary use, large-lot zoning
can be used to establish the permanent character of the
undeveloped 1land. The belief in many municipalities is
that it <can be used to prohibit comnstruction which would
otherwise encroach upon prime agricultural land or other
valuable open space, It can also bs used to protect
environmentally sensitive areas.

In addition to these protective objectives, residents
of non-urban areas may wish to preserve the character of

their community. Further, such growth control techniques
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may be imposed for fiscal reasons. Finally, since explicit
racial and social exclusion is illegal, some communities
seek to price out "undaesirables" with large-lot zoning
techniques.

By placing much of a community's vacant land in
large-lot zones, premature residential davelcpment can be
forestalled. However, this action allows no flexibility
for meeting future changes in a town's needs., Furthermore,
zoning all vacant land in the same way forecloses a
responsiveress to differing pressures. For this reason,
when a high percentage of the vacant land is placed into
large-lot =zones, the ©political pressure for individual
rezonings can be overwhelming.

Finally, it should be noted that the rate of growth
is not necessarily slowed by increasing 1lot <csizes.
Increasing 1lot sizes may in fact sometimes have the
opposite effect, making the area more attractive +*to
potential homebuyers.

Large~lot zoning requires development to be >f very
low density. A rural appearance will not necessarily
result from large-lot zoning. Development of single-family
homes on one-acre lots often produces uniform, unpleasing
tract subdivisions. Large-lot zoning can also consume land
at an extremely rapid rate.

If 1large-lot zoning 1is adopted only as a temporary
bar to development, thers can be fiscal savings for the

community without serious adverse economic impacts for the
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residents. Such a strategy, by 1limiting prematurs
residential construction, allows the community to phase the
provision of services in the most rational maan=zr. Since
higher densities will be allowed only as services are
provided, the adverse economic impacts on individual
residents are minimized. In fact, the residents may well
benefit, because the increased fiscal stability of 1local
governments and the rational provision of urban services
may lead to lower tax rates.

Long-term fiscal savings for local governments that
enact 1large-lot ordinances are uncertain at best, The per
capita cost of providing services may even be higher. With
large-lot development, some urban services, such as mass
transit and water and sewer systems, become inefficient and
quite costly.

While the position taken by the courts is relatively
clear in respect to exclusionary practices by communities,
legitimate growth control policies have not been adequately
tested. Growth control policies may b2 the prime land-use
question of the 1980s, as more ard more communities adopt

such practices.

Many land-use regulations affect the cost of housing
and may make it more expensive to construct housing. The

result 1is that much of the available housing is beyond the
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economic reach of most low- and moderate-income households,
Zoning regulations are one of a large number of factors
influenzing housing costs. Regulations affect the type of
unit that <can be constructed; they influence the pnrice of
land; they influence the ©price of the housing unit; and
they affect the time it takes to develoo such housing and
may, thesrefore, add to the cost.

Regulations within +the 2zoning ordinance affect the
availability of housing at costs affordable by low- and
moderate-income households in many ways. Most of these

fall within one of the following four areas:

(1) Bestrictions_that_limit the type of dwelling_unit
permitted, These requlations 1limit the possibility of
constructing multi-family wunits or mobile homes. These
housing types can be provided at less expensive costs than
single-family units., Eliminating the possibility of
providing these types of units lessons the chances that
housing will be mads available at lower costs.

(2) Provisions_that add_to_the cost of a_dwelling.
Requirements which add to +the costs of construction are
those provisions which are in excess of those required to
protect the health, safety and welfare of the public,
Removing these regulations allows for housing to be
constructed at lower costs but does not prevent individual
homeowners from adding to the basis requirements in the

construction of their own home when they can afford to.

(3) Administrative or procedural provisions_over_approvals
for residential development,

These provisions discourage developers from proposing
certair types of developments and may involves sufficient

approval time to add to the cost of the unit.
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development,

Zoning ordinances regulate where development can take place
as well as what kind is allowed., The amount of land and
the location of that land will affect the cost of that
housing unit. When building lots are scarce and expsnsive,
a developer tends to build more expensive houses so that
the 1land price is not an unreasonably high proportion of
the total price of the house and lot,11

If 2zoning is not always the most critical element in
determining land price as some have stated, i+ is certainly
a most important factor. Virtually all r=agulations affect
the cost of constructing a housing unit. However, the
purpose of this chapter was to make reasonable judgments
which can be used to identify regulations which may be

present that foster the increasing cost of housing urnits,

From the backgrcund readings on zoning, exclusionary
zoning, and growth <control techniques, the following ten
indicators have been chosen to comprise our vorking
definition of exclusionary zoning. The following items
were seslected as the fairest and best indication of the
extent to which the zoning provisions escalated the cost of
housing and prevented the construction of types of housing

units that may be provided at lower cost.
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TABLE II

A_Working Definition of
Exclusiopary_2Zoning

(1) Those =zoning ordinances which provide a minimum lot
size for single-family dwelling units of 20,000 square feet
(one-quarter acre) or more,12

(2) Those <zoning ordinances which provide a minimum floor
area size for single-family dwelling units of 1,000 square
feet or more.!3

(3) Those zoning ordinances that prohibit the2 construction
of multi-family dwelling units, (Multi-family is defined
as dwellings with three or more household units).

(4) Those zoning ordinances that permit +he construction of
multi-family units only through special provisions, such as
special permits or site plan review.

(5) Thos2 zoning ordinances that permit the construction
of multi-family units but limit the nature of thoss units
through bedroom restrictions.

(6) Those zoning ordinances that permit the construction o€
multi-family dwelling units only at densities of less than
five dwzlling units per acre or more than 8,000 square feet
per dwelling unit.

(7) Those zoning ordinances that totally prohibit mobile
homes,

Zoning ordinances will also be identified which
provide for types of residential construction that may be
provided at lower cost., The following items were selected

for their tendency to provide lower cost housing:
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(8) Those zoning ordinances which provide a minimum lot

size for single-family units of 8,000 square feet or less.

(9) Those zoning ordinances that permit multi-family
dwellings to be <constructed as a right and allow for
densities of six dwelling units per acre or less than 8,000
square feet per unit, and do not use bedroom restrictions.

(10) Those zoning ordinances that permit the provisiorn of
mobile homes or mobile home parks.

These ten elements will be used later in the zoning
ordinance analysis phase of this study.

It was the intent of +this ssction to 1lay the
foundation of our investigation by reviewing the concepts
of zoning, exclusionary zoning and growth control
techniques, From this review, a 1list of exclusionary
requirements as well as possible incentives to lower the
cost of housing has been assembled for use in the focal

point of this investigation.
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This section 1is concerned with the legal questions
raised by exclusionary zoning practices, Some of the key
cases decided by both the federal and state court systems
will Dbe reviewed., The cases covered will not exhaust %he
subject matter, but will highlight the decisions concerning
exclusionary zoning.
Within this selective review, an identification of
the «current positions taken by the courts will be

formulated.

All government efforts to marage growth must conform
to established constitutional limitations on governmental
requlations of private action,. These constitutional
provisions established +the framework withir which
development timing strategies could be designed. The
courts can declare any program which goes beyond these
limitations wuncomstitutional, and therefore invalid., 1If,
for example, in an effort %0 <control the timing »of
development, the conmmunity imposes a regulation which
restricts the rights of landowners to develop their land
and does not compensate them for this loss, or potential
financial losses, the court can determine that the land has
been constructively taken for public use and that the
regulation is +therefore invalid. Thus, any development
timing techniquz must fall within ¢this and other

constitutional limitations on governmental action,
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An urderstanding of the constitutional constraints on
growth manragement 1is a vital prerequisite to the
formulation of any system of development timing.

The basic source of these constraints is the United
States Constitution, particularly the Fifth and Fourteenth
Amendments. These provisions, as +they have been
interpreted by the courts, prohibit any unit of government,
federal, =state, or 1local, from taking any action which
appropriates private 1land fcr public use without the
payment of compensation, or which unfairly discriminates
between similarly situated persons. Furthermore, the
courts have also found that necessarily implied in the
Constitution 1is the right to move about freely and settle
in any place, even though no such "right to travel" is

explicitly set forth. [Memorial Hospital v._Maricopa

County, 415 0, S. 250 (1974); Dunn v, Blumstein, 405 U, S,

330 (1972) . ]?

Blthough the 1law is <changing and definitive
statements about +the constitutionality of recently
developzd growth control +techniques are not possible,
previous court pronouncements provide three general
guidelines. First, ©policies which have +the effect of
continuing racial discrimination will be declared
unconstitutional. Second, states and localities are
prohibited from choosing means that unnecessarily burden or
restrict a constitutionally protected activity. Thersfore,

the «courts are more likely to invalidate an ordinance if
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there are 1less restrictive growth management +tools
available +o achieve comparable governmental ends,?2
Finally, although the judicial imperative that land-use and
community development plans meet the demands of equal
protection appear too stringent and too uncertain to allow
free use of planning techniques, in actuality, +*he
requirements of equal protection support rather than
undermine rational planning efforts.

If the technique heing challenged is related to a
sensible and comprehensive plan, the test of rationality
can often be met, If the planm is developed on the basis of
a reasonable geographic area in which +the rights of
individuals and the needs of all groups are considered,
protection of basic rights and avoidance of discrimination
will be part of its natural evolution.

The "taking issue," in and of itself, is no real
obstacle to managed growth, Courts have upheld a wide
range of requlations, some of which reached beyond the
normal 1limits of control,. What 1is crucial +to a
municipality's successful defense of its proposzd
requlation 1is an accumulation of evidence to support the
need for +the control, The most convincing kinds of
evidence, 1in terms of judicial acceptance, are legislative
reports, planning reports, and scientific evidence of
ecological and other environmental (both physical and
social) factors. Without these kinds of support, a

govearnmental defendant has cnly the uncertain hope that the
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courts will 1lib=srally apply the precedents on the taking
issue, A community is on firmer ground if it shows
evidencz that the purpose of the restriction falls within
the definition of a valid police power action, Usually,
courts presented with material of this kind will uphold
stringent requlations.

Two cases seem to give some insight into the position
of +the courts on the issue of growth control techniques in
general, and large-lot zoning in particular. The court in

Steel Hill Development, Inc, Vv, Township of Sanbornton

upheld an ordinance which required three-acre and six-acre
minimum lots in certain zones.3 This case dealt with the
desire of a developar to construct vacation homes, but this
fact should not have entered into the decision. The court
noted that such an ordinance must be within the purview of
established police power purposes-- health, safety,
welfare, and morals-- despite the fact that the court was
"disturosd by the admission here that there was never any
professional or scientific study made as to why six, rather
than four or eight acres was reasomnable to protect values
cherished." While the outcome of this case was favorable
to +the community, it is obvious that planners could have
maie a valuable contribution towards strengthening it,

In fact, it may be <crucial for planners to be
utilized more frequently when ordinances concerning
land-use are being prepared. Other courts may not as

easily overlook +he lack of scientific surveys underlying



45

local ordinances as the Steel Hill court did.
The other case, which held a zoning ordinance with
four-acre minimum lots invalid based on a lack of technical

support, offers further insights into this problem. The

court in National Land Investment Co,_ v._ Easttown Township

Board of Adjustment noted that "there is no doubt that ...

zoning for density is a legitimate exercise of the police
POWET ..o Therefore, it is impossible for us to sayv that
any mwmipimum acreage rejuirement 1is unconstitutional per
SE,. "4

The court found for the landowners on the basis of
the cornunity's failure to show the public purpose behind
the minimum acreage requirements. It appears that courts
will be willing to uphold certain minimum 1lot size
requirements provided that local governments provide ample
proof that the restrictions are required for

environmentally sound development,

Perhaps the most insidious aspect of zoning is that
it can be perverted to accomplish questionable ends,
Initiated as a land-use tool nuch needed to accelerate
orderly growth and development of wurban and urbanizing
areas, zoning can, and frequently does, achieve unstated
and undemocratic ob-dectives.

Ccurrently, new approaches for economic and ethnic

exclusion are emerging, Wrapping themselves in the popular
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cause of concern for the ecology, opponents of multi-family
and lowsr-income housing speak of the problems of water and
sewers, waste disposal, and high densities, Others, still,
raise the issues of overcrowding in schools and *raffic
congestion.

Saveral ways of dealing with exclusionary techniques
come +5 mind,. The first 1is to abolish zoning, which
Bernard Siegan has so explicitly stated.$S That approach,
like most simplistic ones, 1leaves mnuch +to be desired.
Zoning offers many positive benefits, and its destruction
would be a step backward in the process of orderly land-use
and devslopment.,

Litigation is ths most 1likely method for challenging
this type of restrictive zoning, but it has three princioal
limitations: it can be time-consuming, expensive, and it
usually is applicable only to the most obvious and extreme
abuses. Favorable decisions, at best, ban certain actions;
they do not establish affirmative programs that can offset
or compernsate for ths rational economic, and the popular
ecological opposition to lower-income residznts in the
suburbs,

It 1is extremely difficult to differentiate between
class and color aspscts of suburban exclusiveness, but this
much is clear, there is opposition to 1low- and
noderate-income families of all ethnic backgrounds in +the
suburbs, and this becomes accentuated when the element of

color is introduced.
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Four groups have been particularly active in
contesting exclusionary zoning; land owners and developers,
citizens or residents, special interest groups or the
surrounding communities, and other open-housing advocates,
Also, three distinct shifts in the primary participants
have beesn noted; from the 1900s to 1928, when the power was
generally in the hands of the landowners, to thes mid 1960s,
when the emphasis was primarily on the communities, and to
the present, where the tendency is to focus on regional
problems.

Judicial reviews have tended to seek guidance in past
legal authorities and precedents in resolving zoning
ordinance conflicts rather than basing their judgments on
the non-legally binding comprehensive plan. As a result,
long term emphasis on planning could be eroded by thes legal
system., However, recent trends suggest that "legal
advocacy" could become a force, itself, in determining
future shifts in zoning attitudes,

A major component to the legal challenge approach to
exclusionary zoning is the choice of forum the litigaton is
presented in. The choice of forum, either federal or
state, makes a significant difference to the desired
outcone. It 1is this aspect of +the legal challenge to
restrictive practices that I will now address.

First, as a general rule, federal judges tend to be
more liberal than the judges in the state courts. Thus,

one would expect that federal courts would tend “o be more
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receptive to the —contention that exclusionary zoning
violates constitutional rights.

Second, federal courts operate under the restraint of
limited jurisdictions. Because of this fact, it is usually
easier to obtain dJurisdiction ir the state courts rather
than in the federal courts,®

Third, once +he federal court accepts jurisdiction,
there 1is a greater likelihood that any relief granted will
be of a broad nature,?

Fourth, state courts have had more experience in
reviewing zoning cases.® It is the state courts, for the
most part, which have failed to +treat the issues of
exclusion in an enlightened manner,?®

Fifth, if the cas2 involves racial discrimination, it
will be received easier in the federal courts than in the
state <courts, If +the case involves economic
discrimination, however, state courts may b2 more likely to
react favorably to the case than the federal courts.

Sixth, if the case can be viewed as a violation of a
right granted by a federal statute, then it should be filed
in federal court.

The choice between a federal and state forum must be,
therefore, based upon a comvarison of Fjurisdictional
requirements, substative law and the anticipated
receptivity of individual judges in addition to the points
just raised.19

Typically, in an exclusionary =zoning lawsuit, the
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site in question 1is zoned in such a way that the project
which the developer is proposing may not be built unijer its
existingy zoning <classification, The developer could then
appeal to the governing body of the muricipality to change
the <zoning of tha site. In mos*t states, this request is
regarded as a legislative exercise, In other states, the
decision to change +the zoning classification of a
particular parcel is regarded as a quasi-judicial function.
The difference between these two points of view determines
the procedure followed and the level of judical review, 1In
the states where the decision whether or not a particular
parcel should be rezoned 1is regarded as a legislative
decision, it 1is very difficult +to convince a court to
reverse the decision of the governing body of the
municipality.

Also, there are non-constitutional issues which the
developer may raise., He may contend, for example, +hat his
site is illegally zoned because of "“spot zoning."1! While
the issue of spot =zoning may be raised as to any size
parcel, it is usually related to rather small parcels.

On his own behalf, the developer could argue that the
effect of the zoning ordinance is to deny him any
reasonable use of the land.

Cther grounds have also been cited in an individuals
challenge of restrictive zoning practices. The arqument as
to due process as it concerns the future resident has been

developed almost entirely within the state courts. When
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invalidating exclusionary 2zoning ordinances, the federal
courts have relied most heavily upon the =qual protection
clause and the «civil rights acts, There have been no
federal invalidations of exclusionary zoning on substantive
grounds in suits brought by future residents in which the
basis for invalidation was the due process clause.

Communities cannot formulate their zoning regulations
based wupon their understanding of the best interests of
their present residents only. The concept of "general
welfare"® must be considered from the point of view of all
the inhabitants of the state and must not be limited to
those individuals who are fortunate enough to presently
reside in that community. This reasoning was first
express2d in Justice Hall's famous dissenting opinion in

Vickers v, _Gloucester Township. !2 This arqgument has b=zen

developed most impressively by the state courts in
Pennsylvania and New Jersey.

As stated earlier, virtually all zoning litigation
has been brought to test in the state courts, These courts
tested 1local actions against the requirements of state law
that any exercise of the police power must promote the
public health, safety, and general welfare,

Regardless of what happens in the federal courts, the
state courts will undoubtedly continue to exercise their
power to determine the wisdom of local zoning decisions
according to their own view of the genesral welfare., Norman

Williams has expressed distress that "the prevailing
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intellectual equipment ... 1is merely vague, and ...
practically leaves it up to a judge's preferences to choose
his presumptions and decide on the wvalidity of public
regulations, "t 3

The United States Supreme Court first invalidated a
zoning ordinance specifically prohibiting occupation of
housing by minorities in 1917.t4 It based its decision on
"the fundamental law enacted in the Fourteenth Amendment of
the Constitution preventing state interference with
property rights except by due process of law."

In subsequent years, the court has changed its focus
on racial discrimiration from property 7Tights of the
landowner to the civil rights of the excluded party. Since
1917 the Supreme Court has not ruled on a zonirg case based
on racial motivatiomns, The federal circuit courts have
invalidated such decisions, however, in two important
cases: the tenth circuit court ordered the City of Lawton,
Oklahora to rezone propety for a low- and moderate-income
housing project when it found the refusal to rezomne was
motivated by "a desire to maintain racial segregation;"ts
the second circuit court has overturned the refusal of the
City of Lackawanna, New York to permit the construction of
a low- and moderate-income housing project where the
refusal was <clearly attributable +to the fear that the
project would allow Blacks to 1live in an all- ®hite
neighborhood.16

Bzcause of +the difficulty in proving racial
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discrimination, c¢ivil rights groups have sought +to
establish the ©principle +that any local regulations which
preclude the construction of 1low- and moderate-income
housing are invalid bscause they discriminate against the

poor.

The argument that discrimination against poor persons
creates a violation of the equal protection clause is of
recent origin. The use of the equal protection clause to
attack economic discrimiration added a major rew weapon to
the civil rights lawyer's arseral,

The second circuit court of appeals relied in part on
the right of the poor to equal protection when it enjoined
the City of Norwalk, Connecticut from conducting its urban
renewal program in a manner that had the effect of forcing
poor people to leave the city.17?

No one <can even predict the ultimate outcome of the
current debates about +the constitutionality of 1local
land-use practices, Even if +he UOnited States Supreme
Court will accespt a case that outright raises the issue,
and even condemns exclusiocnary zoning, the issu=s will not
be settled. Only one case involving one community and one
site will have been settled.

The most important role of the courts, however, is to
act as a predicate of legislative reform. The courts can

dramatize the absurdities and inequalities of a divided
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system of governmental reqgulations designed for a simpler
time, and create real pressure for change,

To place this all in perspective, this studv will
examine what the federal judiciary htas declined t+o do.
First, there has been a reluctance, indeed a refusal, to
equate exclusion on economic grounds with exclusion on the
basis of <color. The various low-income zoning refsrendun
cases all point to this fact. In James_v._Valtierra, the
United States Supreme Court upheld the validity of a state
constitutional provision which required approval by a
majority of the electorate in a community as a condition *o
locating a low rent project within the municipality.t®

Several prior courts of appeals cases had reached the

same results. For example, in Southern_Alameda_Spanish

Speaking_Organization_v., City of Union City, California,

the court refused to irquire into the mo*ives of the voters
in rejecting low-income housing,.19 In this <case, the
assocition of 1low-income ©persons with Blacks was clearly
evident.

Secondly, a troublesome issue exists in zoning cases
in that the federal judicial remedy offered by the courts
often is of 1little consequence to the plaintiff. The
typical approach has been to declare the ordinance invalid
and let it go at that! To avoid this result, a few
jurisdictions have followed a practice of not declaring the
ordinance invalid as a whole, but granting relief to the

particular claimants.
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These weaknesses in the legal forum of dealing with
exclusionary zoning have been recognized for many years.
Just going to court does not insure success for any group.
Traditionally, 1legal action has been used as a las* resort
in zoning and housing disputes. PFor groups interested in
building housing in the suburbs, litigation also offers a
means of bringing pressure to bear on local governments.
Developers and landowners have 1long used the threat of
court action to bolster their positions in negotiations,

The final risk in relying on the courts to open the
suburbs 1is the 1likelihood that most victories in zoning
cases WwWill have limited impact on housing opportuonities
across the nation. By its nature, suburban zoning does not
lend itself to the kind of sweeping judicial pronouncements
which began the desegregation of our schools,

Avwareness of +these limitations, however, has not
lessened the heavy dependence of the open-housing movement
on legal action., VNor, apparently, have the numerous delays
and setbacks suffered in the courts by the foes of suburban
exclusion. Despite its limitations, 1litigation remains
fairly well suited to the talents and resources present
among the organizations seeking to open the suburbs,
Judicial holdings can initiate action that open-housing

interests could never accomplish on their own,

Since 1968, federal housing subsidy programs have
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provided mechanisms for developing increased numb2rs of
privately sponsored housing units for 1lovwer-income
households in suburban areas. These programs faced
barriers in some suburban communities such as requirements
of large lots or prohibition of multi-family housing, 2As a
result, courts in Pennsylvannia, New Jersey, and New York
were faced with challenges to overly restrictive zoning
requlations. One of +the 1landmark decisions wherein
municipal 1land-use regulations were challenged is

Southern Burlington County NAACP v._ Township of Mount

Laurel, In 1975, the VNew Jersey high court held that

municipal land-use regqulations must serve both the reeds of
the residents of Mount Laurel and the general welfare of
the r-~pulation within the metropolitan area. The court

held that:

We conclude that every such municipality

must, by its land use regulations, presumptively

make realistically possible an appropriate

variety and choice of housing. More specifically,
presumptively it cannot foreclose the opportunity

of classes of people mentioned for low and moderate
income housing and in its regulations must affirm-
atively afford that opportunity, at fair share of tbhe
present and prospective regional need therefore, 29

In New York State, the New York Court of Appeals
decided another important case against the misuse of local

zoning, In the case Berenson Vv, Town of New Castle, a
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landownsr attempted +o develop multi-family housing which
was prohibited by local zoning regqulations. The court, in
ruling 4in favor of the landowner, set forth a goal for

municipal land-use ordinances, It said:

Th=2 primary goal of a zoning ordinance
must be to provide for the development
of a balanced, cohesive community which
will make effecient use of the town's
available land. 21

The court provided a two-part test for determining
the validity of a local land-use ordinance: (1) the extent
to which the zoning ordinance provides an acceptable level
of housing opportunities is dependent upon whether the
existiny housing stock in the municipality meets +the
community's current housing needs and what additional
housing might be regquired for its future needs; and (2) the
extent +to which the zoning ordinance reflects a
consideration of regional needs and requirements 1is
dependent wupor a balancing of the local desire to maintain
the status quo within the community and the greater public
interest that regional needs be met,22

Once again it is the progressive state court systems
which have provided us with these enlightened holdings.
Ultimately, it 1is the state court system which must crack

down on exclusionary zoning practices, With the failure of
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the federal courts to adequately immerse themselves in most
land-use concerns, open-housing advocates, conscizntious
planners, and informed citizens must increasingly rely upon
state judges to effect any pclicy changes.

An active djudicial role, moreover, invites an
appropriate political response, namely, that the local
legislature is initially better suited thar a court for
preparing new zoning provisions and policies.,

A report of the American Bar Association Advisory
Commission on Housing and Urban Growth concluded that
courts car fashion effective remedies and thus help +to
bring about fundamental changes in metropolitan housing
patterns, 23 In addition, the Advisory Commission notes,
with approval, a growing trend of the courts to evaluate
growth management techniques in 1light of their impact on
lower-income housing.

It can be safely asserted, however, that a
signifizant +rend is emerging, and we have not seen the
last of 1litigation involving +he wvalidity of exclusive
zoning ordinancas and practices, Hopefully, the federal
court system will become involved and provide decisions

more far-reaching than the ad hoc state court approach.,
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The analysis of a municipality's zoning practices can
not be viewed from an isolated perspective, Important
social <corditions within each community must be addressed
to provide us with an appropriate base to work from. Fach
community practices its zoning with the knowledge of its
own particular characteristics, Each community wunder
review 1s itself a part of a larger region, as well as
being a part of the State. Therefore, characteristics of
the communities, the county in which they are located, and
the State were studied for the purpose of establishing a
framework for the zoning ordinance analysis. The purpose
of this section 1is to identify and analyze *hese
charactsristics.

The characteristics identified £for review were
selected to assist in making a determination as *o whether
classes of people are discriminated against in their choice
of obtaining housing,

The data compiled for each community, the County, and
the State provides a base for appraising whether or not a
particular town has ¥"grown" and whether or not it has a
wide range of participation from +the total available
population,

This section correlates data that reflects two social
objectives affecting individuals who are currently s=eking,
or who may soon be seeking, housing. Thes2 objectives are
growth and balance.

Population, 1income and employment growth have bsen



62
the traditional concepts of such analysis, One set of
information examined in this section looks at whether there
has been quantitative changes in the population, income,
employment, and housing units in Washington Countye.

The second concern is that of balance, The term is
used here to reflect the mix of residents that demonstrates
fair representation of different groups. A community is
designated as balanced or imbalanced in terms of the
proportion of different population and income groups
contained within it. In these terms, community growth can
also be seen as being either balanced or not.

The information obtained in this section should yield
strong =2vidence to assist in evaluating zoning performance.
While explicit cause and effect relationships will not be
obtained, valuable insights into <the possible negative
effects of zoning on a community's profile will be
available,

First, the information selected for review in +*his
section will be presented. From this bass, an analysis of
the data in relation to concerns of growth and balance will
be conducted. This analysis will be followed by

conclusions pertinent to this investigation.

The basic information collected for this study dealt
with Washington County's population and 1its changes,

Special attention was given to +the participation of
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minorities and female heads of households.

The second set of data analyzed concerns new
employmant opportunities in Washington County and the
State, The intent here was to discover if +those
jurisdictiorns where employment was expanding were receptive
to new pcopulation as well as additional -employment.
Further, there was a concarn that while population and job
growth might be equal, growth would not be balanced, 1In
othar words, communities benefitting from the tax and work
advantages of new commercial or industrial activity, may
tend to include or exclude minority populations from
sharing in those benefits.

Another major area of concern is that of shifting
patterns of incom2 in a community., While zoning is often
challenged for its discriminatory effect on racial
minorities, zoning restrictions do not establish bars to
Blacks and other minority grouvs., If zoning does have a
negative vracial or ethnic impact, it is generally because
the controls employed exclude persons of lower income.
Because Blacks and other minority groups, along with female
heads of households, tend to be poorer than the White male
population, such <zoning +*ends to disproportionately
restrict their opportunities, It is, therefore, most
important to observe what income groups have access to a
community over time,

———— =

The population of Rhode Island has been increasing
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steadily since 1900, <though growth appears to have been

reversel between 1970 and 1975.1

Rhode_Island_ Populatiomr, 1950-1975

1950 60 1970  1975%*
1,89 4 0 931,000

oo} [=
i
olo

O |
< o

1
6 859

9
, 8 94

9
Total Population 79 v

Source: U, S. Bureau of the Census
* Estimated

The major <cities in Rhode Island, once dominant in
population, are now declining in comparison to the suburbs,
In 1960, the eight major cities of *+he State (Warwick,
Newport, Central Falls, Cranston, ©East Providence,
Pawtucket, Providence, and Woonsocket) had 67.8 perzsnt of
the State's population,?2 By 1970 they had only 59.2
percent of +the State!'s population and by 1975, it is
estimated to be only 59 percent,.3

Between 1950 and 1970 the population of these eight
cities decreased from 575,394 +to 562,386, while +he
population of the State as a whole increased from 791,896
to 949,723.,4 This shows that almost all of the increase in
the State's population betweer 1950 and 1970 took place
outside <the <central cities of these eight aresas. This

growth occurred in the suburban and rural areas of the
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State.

Rhode_Island Population of Major Cities-_1950-1970

% change
Major City 1950 1970 1950-1970
Warwick 43,028 83,694 924.5
Newport 37,564 34,562 -7.9
Ca2ntral Falls 23,550 18,716 -20.5
Cranston 55,060 74,287 34.9
East Providence 35,871 48,207 34,3
Pawtucket 81,436 76 ,984 -5. 4
Providence 248,674 176,116 -27. 4
Woonsocket 50,211 46,820 -6.7
Total 575,394 562,386 -2,2
State 791,896 949,700 19,9

Source: U, S. Bureau of Census

khode Island *towns experiencing the greatest
increases appear to fall into two categories: (1) Suburban
communities surrounding +the major urban centers, and (2)
Suburban "centers" such as Narragansett, North Kingstown,
Middletown, West Greenwich, and Fast Greenwich.

With the decline in growth of the major wurban
centers, many suburban and rural areas have nearly
"exploded" due to the growth., This shift in population,

from the cities to the suburbs, resulted 1in severe
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development pressures within the latters boundaries.

This is the situwation faced by most of the
communities in Washington County. Between 1950 and 1970
the population has increased from 48,542 to 85,706, a 76
percent increase.S Between 1960 and 1970 alone, Washington
County led the Stats in growth with a #3.9 percent increase
in its population.,® It was based on these increases, along
with the continued projected growth, that many Washington
County community's adopted their present zoning regulations
to help deal with the surge in population.

Minority Ipdividuals

The space dividing rich and poor, Black and #hite,
and female headed households from male headed households
grows increasingly wider in Rhode Island every year. The
cities grow poorer and absorb more of the minority groups
of the State, On the other hand, the suburbs increase
their relative affluencs, This process of separation of
classes of population mirrors a process occurring in most
older urbanized regions in the nation,.

Of the State's 1970 population of 949,700, only
31,968 or 3.3 percent were of a minority background.? The
same Census data identifies only 1,612 minority individuals
in Washing*ton County. This figure represents 1.8 percent
of the County's population at the time of the Census. This
low number of minority individuals in Washington County
indicates an uneven mix of minority residents in the State,

While Washington County contained nearly 10 percent of the
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State's population in 1970, it afforded residernce to only 5
percent of the Statet's minority population,

For Washington <County to house its "regional fair
share" of the State's minority individuals, it would have
to double 1its pra2sent minority population, a feat which
appears difficult to achieve at *he present time.

Female Headed Households

S e e SN =

Data exists on the number of female heads of
households in 1970 only for communities with populations
above 10,000, Female heads of households are defined as
households in which there 1is no husband present. On a
relative basis, Washington County compares quite favorably
with +the remainder of the State in the number of female
headed households. Of a total of 235,183 households in
Rhode 1Island as counted by the Census, 28,439, or 12
percent, were headed by females, The number of female
headed households in Washington County was 2,015, or 11
percent out of a total of 16,305 households in 1970.8

This information appears to indicate that householis
headed by females were generally not excluded from
Washington County as of 1970,

Low-income Families

The 1970 Census provides data on the percentage of
population earning incomes telow the poverty level, with a
poverty formula adjusted for family size, cost of living,

as well as other factors., This information is available

for all communities over 2,500 in population. For the



68
purposes of this study, the Census data was supplemented by
income distribution data from the Fourth Count of the
Census for the <communities with populations under 2,500,
In these communities, the poverty population consists of
all families with an annual income under $4,000,

Table V identifies the proportion of families with
annual incomes below the poverty level in 1970 in each of

the communities of Washington County.

IABLE V

Families With Incomes Below
The Poverty_ Level

Total Percent of

Number of Total Below
Town FPamilies Poverty Level
Charlestown 789 15.4
Exeter 579 11,0
Hopkinton 1,364 1.1
Narragansett 1,804 11,1
New Shoreham 117 11.1
North Kingstown 5,932 17.7
Richmond 629 8.5
South Kingstown 3,176 9.1
Westerly 4,u62 9,1
County Total 18,852 12.5
State Total 236,667 12.5

Source: General Social and Economic Characteristics
1970 Census of Population,
The proportion of low-income residents 1living in
Washington County corresponds exactly to the proportion
residing in Rhode Island, each contain 12.5 percent.

Looking at +*the median family income for Washington
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County, the State, and the individual communities involved
in this investigation shows a slightly different
relatiornship. For this element, the State in 1970 had a
median family income of $9,736, while Washington County
maintained a level of $9,607. 9 Figures for the individual

communitiss in Washington County are contained in Table VI,

IABLE VI

Median Family Income_For
Washington County Communities

% Increase

Town 1369 1959 1959-1969
Charlestown 9,802 5,932 65.2
Exeter 9,327 5,412 72.3
Hopkinton 9,438 5,862 61.0
Narragansett 9,919 S,u42 82.3
New Shoreham 8,289 3,935 110.6
North Kingstown 9,002 5,031 78.9
Richmond 9,461 5,745 64,7
South Kingstown 10,052 5,440 84,8
Westerly 10,074 6,349 58,7
County Total 9,607 5,635 70.5
State Total 9,736 5,563 74,2

Source: Department of Economic Development
Basic Economic Statistics

For the period 1959 through 1969, Washington County's
median income grew at a slower rate than the State, From a
1959 position favorable +to that+t of the State, (actually

above the State level), Washington County had fallen below
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the State level by 1969, During this period, Washington
County rated 1last as compared to the remainder of the
State's counties in absolute growth of median family
incomes.

Four of the rine communities, Charlestown, Hopkinton,
Richmond, and Westerly grew at a rate lass than both the
County and the State's. This information is valuable in
determining the buying power of families which are looking
for housing in Washington County.

The number of families which fall within designated
income groups can help to clarify this situation. The
following tables show the percent of families per inconre

group for each of the communities within Washington County:



TABLE_VIT

Distribution of FPamily Income_For
Washington County Communities - 1959

Percent_of Families by _Income_Group

under $2000 $4000 $6000 $8000 $10000

& to to to to to
Town $2000 $3999 $5999 $7999 $9999 & over
Charlestown 6.8 20. 4 23,5 27 .4 17.1 4.8
Exeter 7.7 19.8 32.0 23.2 8. 8 8.5
Hopkinton 9.4 14,3 28,7 28.6 12. 4 6.6
Narragansett 6.7 19.3 29,0 21.8 10. 3 12.9
New Shorehan 25.0 26,1 23.2 13.1 6.3 6.3
N. Kingstown 11. 4 22.8 30. 1 17.7 8.0 10.0
Richmond 9.3 14.4 31.3 25.4 8.9 10.7
S. Kingstown 7.9 22.5 27.5 16 .8 10,7 14,6
Westerly 5.3 13.6 26. 4 24,1 14.3 16.3
County Total 9,9 19,2 27.9 22.0 10. 7 10.0
State Total 9.5 18.3 28. 4 21.2 0.9 1.7

Source: Rhode Island Department of Economic Development
Basic Economic Statistics - 1968



IABLE VIIZ

Distribution of Family Income_for

Washington County Communities =

Percent of Families_by

1970

Income_Group

under $2000 $4000 $7000 $10000 $15000
& to to to to to
Toun $2000 $3999 $6999 39999 $14999 § over
Charlestow¥n 4,9 11,7 19.0 16.7 33.7 15,0
Exeter 3.2 7.8 18.9 28.9 29.3 12. 1
Hopkinton 4.6 6ol 15.6 30.2 27.7 15.3
Narragansstt 3.9 8.0 16.7 22.0 27.6 21.5
New Shoreham 0.0 1.1 29,0 27,3 27,3 5.1
¥. Kingstown 10.9 6.7 19. 2 20.6 23.5 18.8
Richmond 2.0 6.5 24,0 22.8 32.9 1.6
S. Kingstown 2.2 6.9 18. 3 22,1 25.9 24,3
Westerly 3.5 5.5 17.0 23.3 31. 4 19.1
County Total 5.7 6.8 18, 2 22.5 27.4 19.1
State Total 4.8 7.6 16. 4 23.1 29.0 18.8

Source: Rhode Island Department of Fconomic Development

Basic Fconomic Statistics -

1970
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To compare +*he 1970 figures to the 1959 figures for

the purpose of identifying any

significant

changes in

income group membership, it is necessary to combine the six

income dgroups into three equivalent categories,

study, the 1970 dollar amounts

were not

(In this

converted to

constant 1959 dollars). The following table contains the

three equivalent income groupings:
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TABLE IX

Distribution of Family Income_For
Washington _County Commupities -_1959 - 1970

Percent of Families by Income_Group

$3999 &  $4000- $10000
Year under $9999 & over
1959 29. 1 60.6 10,0
1970 12. 5 40.7 46,5
State 1970 12. 4 39.5 47.8

2 significant <change in +the composition of member
families in each of the redefined income categories from
1959 to 1970 can be seen., This change is characterized by
a pronounced shift upward on the income scale, This shift
indicates +the apparent increase in affluence of the
families in Washington County and the State from the period
of 1959 through 1970,

Evident from +the data in Table VIII is the County's
relative position based on the lower three income groups.
For the income groups $2,000 and under, $2,000 - $3,999,
and $4,000 - $6,999, Washington County had 30.7 percent of
its population within these categories. The State of Rhode
Island had 28 percent of its total population falling into
this range in 1970, While the difference between these two
figures 1is not extreme, it nevertheless indicates a larger
than average number of lower income residents in Washington
County. While ths County experienced a dramatic upward

movement in its income, it is evident that many individuals
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at the lower level of the income scale have not benefitted
as much as other individuals,

Employment

Total nonagricultural employment in Rhode Island grew
from 232,704 Jjobs in 1960 to 301,073 in 1975, a gain of
68,369 jobs or a 29.3 percent increase.19 All regions of
the State shared in +this job growth except Providence
County which experienced a =14 percent change in the 15
year period under review,

Washington County, which experienced a 102 percent
increase (7445 Jjobs), was second +to only Kent County in
absolute and relative growth, 17,486 jobs and 110 percent,
respectively. Table X indicates +the relative change in
total employment in first, Washington County, and second,
the remairing counties and the State, for the period of

1960 to 1975,
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TABLE_X
Rhode Island Employment Growth =
1960_-_1975

1915 1960 ¥ increase

Employment Employmen*t 1960-1975
Charlestown 250 57 338
Exeter 151 8 1,787
Hopkinton 697 391 78
Narragansett 861 273 215
New Shoreham 130 35 271
North Kingstown 4,932 1,179 318
Richmoni 780 888 -12
South Kingstown 2,864 1,030 178
Westerly 4,076 3,438 18
Washington Co. 14,744 7,299 102
Bristol Co. 9,029 7,865 14
Kent Co,. 33,379 15,893 110
Newport Co. 11,936 7,765 53
Providence Co. 217,380 189,123 -14
Rhode Island 301,073 232,704 29

Source: EKhode Island Department of Economic Development
Basic Economic Statistics

In 1970, a majority of the housingy units in Rhode
Island were singlsa-family units and owner occupied, 1In
1970 there vwere a total of 317,718 units of housing in the
State. Of these total units, 291,965 were counted as
occupied during the Cz2nsus count, Table XI indicates the

owner/rsnter split of the State's housing supply.
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TABLE XI

1970 Total Housing Units in Rhode Island

Housing_Units

Number Percent
Total Housing Units 317,718
Total Occupied Units 291,965 91,0%
Owner Occupied 169,047 57.9%*
Renter Occupied 122,918 42, 1%

* Percent of total units.
** Percent of occupied units.

Source: U, S. Census - 1970

In 1970, for the State as a whole, the percent of the
total hcusing units which were single-family units was
51.7. Another 18,4 ©percent were in two unit structures.
No more the 29 percent were in structures of over two units
and only .7 perc2nt were mobile homes,

The figures £for Washington County are somewhat
different. Table XII identifies the owner/renter ratio of

Washington Countv's housing supply.
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1970 _Total Housing Units_in Washington County

Housing Units
Number Percent
Total Housing Units 30,950
Total Occupied Units 24,432 7 8%
Owner Occupied 14,558 S 9%k *
Renter Occupied 8,085 33%x*

* Percent of total units.
*¥ Percent of occupied units.

Source: U, S. Census - 1970

The percent of Washington County's housing units
which were single-family occupied was 70 percent. An
additional 12 percent were contained in two unit buildings.
No morz thar 13 percent of the Zounty's housing units were
in structures containing more +han +two units, while 3
percent were mobile homess.

These trends continued through the period of 1970 -
1975 according to th=2 data collected on new housing
construction. The figures from this period indicate that
3,898 (79 percent) new units of single-family housing were
authorized for construction in Washington County, while
1,012 »>r 20 percent of the total of 4,910 authorized
permits were for multi-family wunits,1!! In that same
period, a total of 29,704 units were authorized state wide,

15,124 for single-family units and 14,580 for multi-family
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units.12 These figures for the State represent an
exceptionally well-balanced rate of residential development
(50 percent single-family and 49 percent multi-family),

Information on mobile homes, cortained in Table XIII,
suggests that for the most part communities in Washing+on
County do not depend on mobile homes to provide housing in
any significant amounts. One exception to this is the Town
of Exeter, with 25 percent of its total housing units
contained in mobile homes.,

With mobile homes making up less than 1 percent of
the State's residential wunits, and 2.4 percen*t of the
County's total housing units, it is surprising to note that
in Exeter, mobile homes comprised 25 percent of the total

number of units.
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IABLE XIII.

Mobile Homes_in_Washington County*

Units in Percent of Total
Town --1370__ Housing_Stock
Charlestown 97 5
Exeter 195 25
Hopkinton 124 7
Narragansett 0 0
New Shorehanm 0 0
North Kingstown 243 4
Richmoni 43 5
South Kingstown 42 1
Westerly 0 0
County Total 744 2.4
State Total 2632 .8

¥ Permapent residences only.

Source: Rhode Island Department of Community
Affairs, Division of Housing.

In analyzing the data on trends in population growth,
income, employment, and housing in Rhode 1Island and
Washington County, some bright spots can be identifieqd.
The absolute number of jobs and housing units have risen in
both +the State and Washington County. A family's median
income has also increased in both these jurisdictions.

The information pertaining +to families with incore
below the poverty level indicates +that compared to the
State of Rhode 1Island, Washington County contains its
appropriate share of these families.

While the data related to employment, housing units,
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median family 4income, 1low-income families, and female
headed households may in some cases be somawhat datei, I 3o
believe that the realized growth and balance of the
previously mentioned elements can be verified from
additional sources,

What is bothersome at this point is that whatever
position of equality Washington County may have enjoyed
vis-a~-vis the State in the early 1970s, it may have bsan
lost by the time of this investigation., While the S+ate as
a whole provided for a variety of housing types *to its
residents from 1970 to 1975, Washington County allowed
predominately single-family wunits only to be built., This
type of construction in Washington County can do little to
alleviate the underrepresentation of minority individuals
identified in 1970, and will 1lead to future
underrepresentation of families at the lower end of the
income scale, While most communities in the State providad
increased opportunities for individuals to choose from a
variety of housing options, the Washington County towns
acted to restrict even further their housing choices,

This condition is more pronounced when the previously
identified growth in employment is considered. Without the
provision of 1low <cost housing, many individuals can not
take advantage of +the growing Jjob market. Washington
County has done very 1little to increase the number of
available rental wunits for both 1low-income and more

affluent individuals,
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The conclusions drawn from +this investigation of
social characteristics appear to identify Washington County
as an area which has undergone significarnt growth in the
past decade. This growth includes population; emplovment;
median income, although somewhat below that of the State;
and total housing units, While such growth in and of
itself 1is not negative, one must also consider the persons
not benefitting from these increases.

It appears that housing opportunities for individuals
seeking multi-family homes and mobile home units have not
increased. This absence of housing choice will tend to bar
the introduction of new low-income and minority individuals
into the County. While the County did experience a great
rise in family incomes, the data might suggest that not all
families have benefitted equally.

The rise in family incomes, employment opportunities,
population, and total single-family housing units all point
to one conclusion., During the last two decades the growth
in Washington County appears to have increasingly favored
the more affluent of Rhode Island's citizens, While *his
conclusion seems to be resonable, it is the purpose of this
investigation +to identify +he role of zoning in the
possible exclusion of minority individuals., It will be
only after the =zoning ordinance analysis %*hat any
conclusions can be drawn which might identify the role of
municipalities in restricting the availability of housing

choice,
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At this point of the study it is fair to state only

that the general "well being" of the Washington County
residents has been increased, and it appears that not all
of the residents have benefitted from this economic growth,
Also, an increasing percentage of the new and existing
housing supply appears to be directed at the single-family,

owner occupied buyer, not the rernter.
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The purpose of this section is to identify the
prevalence in Washington County of governmental zoning
reqgulations that prevent the construction of housing at a
cost affordable by low- and moderate-income residents, The
severity and pervasiveness of these requlations may impose
sufficient costs on the construction of residential units
to make more difficult the acquisition of new housing, even
by middle-income households.

Virtually all regulations affect +the <cost of
constructing a housing unit. However, reasonable judgments
can be made that identify if regulations are present that
allow for the construction of types of dwelling units that
are most likely to reach the housing needs of low- and
moderate-income households,

Housing costs are rising rapidly today because of a
variety of factors, Many are not rtelated to land-use
reqgulations and will affect the cost of housing regardless
of the regulations developed to guide housing construction,
Nonetheless, there is agreement that land-use regulations
can be a contributing factor to the increase in housing
costs. More important, is the fact that unless there are
widely available subsidies allowing 1low- and moderate-
income households +to benefit from the increased housing
supply, restrictive 1land-use regulations will continue to
jeopardize the mechanisms created +to reduce the cost of
housing. These conditions are particularly critical where

there 1is a demand for housing in locations not containing
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an adequate supply of housing at costs affordable to lower
income households.,

Cartain difficulties in determining whether zoning
provisions do or do not have an exclusionary impact should
be observed, First, zoning by itself does not construct
housing. The need is to provide a balance of housing types
for a representational population, The provision of
housing for 1low- 2and moderate-income individuals should
become an integral part of every municipality's planning
efforts.

In communities which have grown in the past decades
but which have failed to accommodate +he lower income
earners, the task of creating a community that provides
housing for all sectors of the population requires positive
action to see that it is accomplished,

Secornd, many <conditions in the housing market,
including =zoning, operate to reduce housing opportunities
for families of low- and moderate-incomes. In fact, it is
difficult to 1isolate 2zoning's causal effect from others.
However, it 1is not difficult to indicate that some zoning
provisions have the effect of adding +o the <cost of
housing.

Third, many zoning regulations, while having the
effect of increasing housing costs and excluding low- and
nmoderate-income households, have other legitimate purposes
as wvell, It is necessary to understand how such purposes

can be served without the detrimental effect of restricting
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opportunities for all Rhode Island individuals.

The <zoning ordinance analysis was conducted from the
available zoning ordinances of the +towns in Washington
County. The analysis 1is designed +to provide a general
impression of +the existence of zoning practices that most
directly affect the ability to construct lower cost housing
and that could be interpreted as fairly and directly as
possible with the most up-to-date information available,
The analysis focused on the treatment of residential units
in the ordinance rather than other types of construction or
land-uss,

The following elements were identified inr Chapter II,
Table II, as the most appropriate way of indicating the
extent to which a zoning ordinance may 2scalate the cost of
housing. Also, the ©prohibition of residential forms of
housing have also been iden+ified. From this 1list
contained in Table II , the following coded version will be

utilized in this section of the investigation:
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TABLE_XIV

Existence _of Various _Zoning Provisions
in_Washington County

(1) Single-family, minimum lot size of 20,000 sq. ft. or
nore.

(2) Single-family, minimum floor area of 1,000 sq. ft.

(3) %ulti-family prohi“ited.

(4) Multi-family only .y special requirements,

(5) Multi-family, minimum density less than 5 dwelling
units per acre or more thamn 8,000 sq. ft. per
dwelling unit.

(6) Multi-family allowed but limited by bedroom
restrictions,

(7) YMobile homes prohibited,

(8) Single-family, minimum lot size of 8,000 sq. ft. or
less.

(9) Multi-family permitted as of right at 6 dwelling
units or more per acre without bedroom
restrictions.

(10) Mobile homes permitted

The issue of allowing the construction of
multi-family wunits as of right or through special
provisions requires some attention. It is not necessarily
true that because a jurisdiction allows multi-family units
only through some special review mechanism that it
presumptively restricts those residential +types.
Nonetheless, such mechanisms are often used for the purpose
of restricting multi-family development and therefore must
be viewsd in that light,

The following guidelines and definitions were used in
the zoning ordinance analysis:

Multi-family units were considered to be structures
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two household dwelling units. Thus,
and two-family units wer2 <classified

if a zoning ordirance only permitted
and two-family wunits, it was considesred to

family structures.
instances the most inclusionary standard was

if only restricted use was practicel, For

7,500 ft. lots were permitted but very

sq.

in +the town was zoned to permit them, the

was still noted as being permitted in a town.
lot

smallest size was permissible only with

sewer facilities, it was still listed@ as th=

minimum lot size.

Where mobile homes were not mentioned in the
ordinance, they were <considered to be prohibited. BRAlso,
mobile homes were considered permitted uses only when they

were allowed for permanent residence,

Bedrcon

proportion

of

restrictions include a limit on the number or

units that contain a specified number of

bedrooms, e.g., no more than 20 percent of the units with 2

bedroors,

units,

The
identified

Thapter II.

following

above,

or a limit on the number of bedrcoms permitted in

analysis 1is based on the criteria

incorporating the principles outlined in

Each of the nine Washington County communities
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will be addressed separately for this analysis. After all
of the nmunicipalities have been reviewed, a statement can
be mads as to the overall County zoning performance., The

results of the zoning analysis are disvlayed in Tables XV

and XVI,
TABLE_XYV
Zoning Ordinance Analysis_Matrix
For Washington County Rhode Island
Zoning Provisions*
—e—_-_Negative ____ Positive
TOWN 1 2 3 4 5 6 7 8 9 10
Charlestown! X X X X
Exetere X X Yok
Hopkintor3 X X X X
Narragansett4 X X X X
New ShorehanmS X X X
North Kingstown® X X Xkkk
Richmond? X Xk dkokk X% dok ek
South Kingstown8 X Xokdkdkodkk
Westerly® ? X X 2

* See zoning provision code, Table XIV,

** Special requirements.

*%% 5§ acre minimum lot or trailer park.

*%%% Oply conversions of existing structures, Hast have
historic significance or be on National Pegister of
Historic Places,

*%%%% Only in existing trailer parks.

? Depends on ruling of Zoning Inspector.



91

TABLE_ XVI

Provision Number of Communities % of total

(1) Min. S. F, 1ot size

20,000 sq. ft. + 7 77,7
(2) Min. S. F. floor area

size 1,000 sq. ft. + 0 00.0
(3) Multi-family prohibi+ed 1 1.1
(4) Multi-family, special

reguirements i} 4u. 4
(5) Multi-family at densities

below 5 du/acre 2 22, 2
(6) Bedroom restrictioms 2 22.2
(7) Mobile homes prohibited 2 22,2
(8) Min. S. F. lot size

8,000 sq, ft. or 1less 1 11. 1
(9) Multi-family permitted

as of right 3 33.3
(10) Mobile homes permitted 6 66. 6

There has been no attempt to establish a hierarchy of
most to least restrictive dJurisdictions in Washington
County. Additionally, 1no attempt was made to provide a
definitive ranking which would identify restrictiveness by
some cutoff point, Rather, the analysis in Table XV and
XVI is an attempt to identify the extent to which, and the
manner in which communities in Washington County restrict
the possibility of constructing lower cost housing,

In reviewing the outcome of +he zoning ordinance
analysis, one must look both at the individual results of
each zonirg provision and at combinations of zoning

provisions,
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Most significant of all the zoning provisions studied
is +the prohibition of small 1lots. Seven -cout of nine
communities in Washington County require that single-family
residential units be constructed o¢n at least a 20,000
square foct 1lot (one-quarter acre)., The most widely ussd
explanation as to the validity of this requirement concerns
the preservation of a community's "rural character."

To compound the effect of this large-lot requirement,
five out of the nine communities either prohibited
multi-family construction +totally, e.g., Exeter, or
delineated special requirements to be accomplished before
construction could be approved. The range of minimum lot
sizes went from 6,000 square feet in Westerly to 160,000
sgquare feet (four acres) in New Shoreham. Between these
two extremes ranged minimum lot sizes of 20,000, 40,000,
60,000, and 80,000 square feet, In one ordinance,
discussed 1later, a ccmmunity required a five-acre minimum
lot sizes for use by individual mobile homes,

Two communities, Hopkinton and New Shoreham, totally
prohibited mobile homes, while Westerly required a ruling
to be made by the Zoning Inspector as to the merits of a
particular request, On the other hand, six communities
allowed mobile homes although with either the provision of
a special requirement process or of the mobile home being
placed in an existing trailer park. North Kingstown went
one step further and required mobile homes to be placed in

a trailer park or on a five-acre lot! This exaction is
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highly =2xclusionary because within the same zone imn which a
mobile home <can be located only on a five-acre lo%:, a
single-family dwelling can be constructed on two-acrz lots,
What possible health or economic gains can be realized by
requiring that +he mobile hcme owner buy three additional
acres beyond +the +*wo acre minimum 1lot size already in
existence? Clearly this can not be rationally defended by
the town,

Other items of interest in the review of the zoning
requlations include the 1lack of a minimum floor area
requirement for single-family dwzsllings. Other studiss
have identified this provision as one of a few widely
employed techniques wused in controlling urtan growth, 10
Also, the use of bedroom restrictions in multi-family units
as a limit on development was found in only two of the

County’'s nine communities,

This analysis would no* be complete unless trends
identified for some of +the communities and Washington
County in sum were not discussed.

The review process has identified the Town of Exeter
as one in which the construction of low cost housing is
severely limited. Exeter requires large-lot construction,
prohibits multi-family units, and provides for a special
requirement proczss for mobile homes.

Besides +the 1large building 1lot requirements, the



9y
Towns of Hcpkinton and New Shoreham totally prohibit mobile
homes. These two communities also provide that any
multi-family construction will be of low density design.,

The most inclusive communities in Washington County
appear to be South Kingstown, WResterly, and possibly North
Kingstown. South Kingstown and Westerly were the only
jurisdictions which did not require large-lot development
and, at the same time, permitted multi-family units as of
right. North Kingstown also allowed  multi-family
structures as of right but did require larger miniﬁum
buildirg sites.

The remaining communities tend +to fall somewhere
between the categories of most exclusive and inclusive
discussed above.,

As for Washington County in general, the distinction
is not as simple. The most obvious conclusions to be
gained from this investigation revolve aroand three
different types of residential construction, Pirst,
Washington County relies heavily on the 1large-lot
requirement <o influence its single-family building
patterns. Second, while mobile homes have not been totally
banned in most communities, +there placement has been
strictly limited by special requirements and confinement to
existing trailer parks only. lastly, multi-family units
have bzen prohibited or restricted by several means in all
but three communities.

Conclusions based upon this analysis tend to poirnt to
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the general exclusive nature of the jurisdictions examined.
It 1is evident that the County could, and should, improve
its zoning ©practices to provide for a greater variety of
housing, Currently, it appears that the excessive minimum
lot requirements are the single provision which must be
address2d to allow for increased single-family construction
affordable to 1lower income residents. In an highly rural
county, lacking extensive public water and sewsr
facilities, this provision appears to be the most effective

in excluding low-income residents,
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This final section brings together some of the
evidence about the social characteristics of Washington
County with the data about the zoning requlations. Tt must
be restated here that zoning is but one of many factors
affecting community growth and composition. It may have a
strong bearing on the character of a town but its rolz is
only contributory. As pointed out at the outset 5f this
study, findings of a close correlation between the severity
of zoning restrictions and the social characteristics of a
community can, and should, give rise to investigation in
greater depth of +the factors at work inm a town. Such a
finding from the data presented in this report would be
insufficient +to permit a <conclusion to be drawn as to
vhether a town's zoning practices were unfairly responsible
for the total exclusion of portions of the population.

For the purpose of comparing the zoning data and the
social <characteristic information, a summary of <the
pertinent social conditions in W®Rashington County was
prepared (Chapter IV)., This set of data was compared with
the data presented in the section describing the
communities zoning practices (Chapter V).

The analysis of the zoning patterns of the towns
suggested a tri-part division. The first group of towns
contained those with the most severe zoning restrictions,
i.e., prohibitions against small 1lots, multi-family
housing, and mobile homes. Within this category were the

towns of Exeter, Hopkinton and New Shorehanm.
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Another group of towns consists of those with the
least severe zoning practices and is comprised of South
Kingstown, Westerly and possibly North Kingstown. These
towns have been included in this grouping because +they tend
to be more open than most communities in Washington County
to the inclusion of households of 1low- and moderate-
inconmes.

The remaining group of towns, Charlestown,
Narragansett, and Richmond contain zoning practices that
are less well defined.

When the information obtained in the zoning ordinance
analysis was reviewed vis-a-vis the social characteristic
data, se2veral interesting points were highlighted,

All of the communities identified as belonging to the
most restrictive grouging, as well as Richmond, also were
among the lowest 1in Washington County in *erms of median
family dincome in 1959 and 1969. Pamilies identified in
this income grouping must certainly find the availability
of housing at affordable costs restricted even in their own
communities.

Anothker factor which tends to restrict the
availability of low-cost housing in Washington County is
the general 1lack of rental units. Washington County is
largely dominated by dwelling units of the single-fanily,
owaer occupied category. Also, of +the new units under
construction as estimated by the review of the building

permits awarded, almost 80 percent were expected to be
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sinq1e4family units for the period of 1970 through 1975,

The review of housing information also identified
that a great deal of the County's housing supply, 22
percent, could not be regarded as year-round residences.
It 1is feared that a great many of these summer homes and
cottages have been inadequately winterized to accommodate
the increased demand for year-round residences in this
area. This is particularly +true in and around the
Oniversity of Rhode Island campus, as students have bid up
th2 cost ard tightened the supply of housing.

Also identified in Chapter IV was +the under-
representation of minority pcpulation individuals in
Washington County. With the ircreases in housing cos*s and
the predominately single-family dwelling wunits being
constructed at this +time, it appears that the vprivate
housing market can not or will not allow greater numbers of
minority families to locate in the area. The public sector
will have to becom2 more involved in the housing market to

foster any positive changes in policy.

It is this author's view +that many towns in
Washington County practice forms of zoning that have had
the probable effect of excluding 1large portions of the
State's population from residence within the boundaries o>f
those <qurisdictions. Further, the data on social

characteristics indicates that whether or not the
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coamunities intended +o0 excludes minorities or low-income
and moderate-income households, those groups do not live in
great numbers in those communities,

It cannot be said with certainty that it is only the
zoning actions of these communities that have excluded
minorities, the ©poor, and moderat=s-income households, €or
many other factors may have played a part. We can be
certain, however, that the omission +o0 make inclusion
possible can be identified as a cause for the failure of so
many of these towns to have a fair balance of the racial
and income groups of Rhode Island.

It may be the case that by combining the restrictive
zoning practices with the inaction regarding publicly
assisted housing for multi-family units, towns have
established a situation in which lower priced housing is
generally not available,

What emerges from this study of the social, econonmic,
and c¢ivil rights impact of the towns' zoning practices is
that +the State of Rhode 1Island, by its zoning enabling
legislatior, has made possible the ©practices which,
together with additional public and private acts, increase
the deqree of separation between higher and lower income
groups and between Whites and members of racial or ethnic
minorities.

By failing to counter the aggregate consequences of
local zoning to exclude multi-family housing, small

buildirg lots and mobile homes, the State quietly tolerates
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these 3ictions which make the achievement of equal housirg
opportunities increasingly difficult to attain.

The extensive use of 1large-lot requirements has
resultel in more expensive building sites for individuals
wishing to ob*ain housing in Washington <County. This
requirenent has not had the effect desired by many
municipal officials. Instead of preserving the rural
character of the County, large-lot development has actually
destroysd most of the remaining colonial reminders to the
past by promotirg sprawl.

The continued wuse of +this land-use technique will
foster increased sprawl, not the anticipated preservation
of the County's remaining rural character as so many have

stated,
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