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CHATTER 1
BASICS OF SOLAR ENERGY
FOR THE

LAND USE PLANNER



The use of so.ar energy as a viable means of heating and
cooling buildings has greatly increased within the past ten
years. In 1974, Congress stated in the Solar Energy Research,
Development and Demonstrati n ~-~f that ". . . it is in the
Nation's best inte 2st to expedite the long-term development of
renewable and non-polluting energy resources, such as solar
energy. .« o "1 The realization that fossil fuels are becoming
increasingly scarce, coupled with the political ramifications of
our dependence upon such fuels has 1led to greater public
acceptance and Congressional recognition of the importance in
seeking alternative energy sources. Both technological
advancement and increased economic feasibility, have also led to
the growth and development of solar technology. This growth will
continue if trF use »>f this solar technology is assured access
to the sun. There are certain land use tools which the planner
can utilize to insure that access to sunlight is assured for the
current and future solar energy user.,

In order that the land use planner facilitate the full use
of solar energy, he must understand at least two basic principles
which are relevant to solar energy. The following discussion
centers on these two principles: solar energy systems and solar
access.

A solar energy system is a device used to cagture the sun's

radiation and transform it into usable heat. Solar energy

systems wusually consist of four separate components: a solar



collector; a transfer system; a storage system; and a control
system. For solar access purposes, the planner need only be
concerned with the collector because it is here that solar
radiation enters the system.3

Solar energy systems are divided into two categories: active
and passive. In an active system, heat generated by the solar
collector 1is move.: by fans and pumps from the collector to
storage or to the place where usable he-t is needed 4.(see figure
1) The most well-known type of colia»ctor is the "flat-plate
collector"™, which ., a4 glass covered irsulated box containing an
absorber plate. These collectors are :zually located either on a
building utilizing solar energy or an aajacent building such as a
garage or storage shed. In New England, it would be more
advantegous to install an active system, because of the potential
to store the energy for use at another ﬁime, when it may be
cloudy, raining or snowing.

A passive system is often referred to as a direct system
because the heat is used at the place where it is generated . (see
figure 2) 1In the wusual passive systen, solar energy is
"collected" through south-facing glass. absorbed in the mass of
the building (or in special storage elements), and distributed to
adjacent areas by radiation and convection.5 A building that |is
heated through passive solar energy often appears to be similar
to a home that is heated by o0il, wood, or coal. This is because
the passive system usually operates without any moving parts.

Solar access refers to the availability of sunlight to solar

energy systems. Protecting this access implies preventing

shadows from vegetation, buildings or other obstructions from



Figure 1. A “ypi~al Active Jolar Mnergy system
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Figure 2. A Typical Passive Heating 5ys'em

A passive space heating system south-faang qa.w
15 the collector, a concrete floor slab acts as
storage, the heat radiates naturally

Source: H,U.D. Publication:

"Protecting Zolar Access
for Residential Development: A uidebook for
Flanning Officlals.”



6
shading the solar system. Several factors influence the amount

of sunlight that falls onto a particular site. These factors also
influence the ease or difficulty of protecting access to that
sunlight. Some of these factors include 1) the suns relationship
with the earth; which influences 2) the latitude of the site of
the structure; and 3) the topography of the site.

The first factor of solar access involves the relationship
between the earth and the sun. The earth revolves around the sun
and rota* s on its axis once a day. Th. ' gives the impression of
sun travei.7 Unfortunately for solar access,only at the equator
does the sun travel directly overhead; everywhere else it moves
at an angle to the earth's surface. 1In the northeastern United
States, the sun is lower than it is in southern states, thereby
creating 1longer shadows. As the year progresses from winter to
summer, the maximum altitude of the sun increases daily until it
reaches its highest point on the summer solstice (usually June
21).8 After June 21, the altitude begins *o drop until it reaches
its 1lowest point on December 21, the winter solstice, the day
with the longest shadows.9 The suns relationship with the earth
provides us with a cyclical problem: in the Northeastern U.S.,
one would be more abt to want to utilize a solar energy system to
heat his home because the winters are cold and long. Yet in the
Northeastern U.S., the shadows created from buildings, and
vegetation are longer, creating greater difficulty in assuring
solar access for the solar energy system. The problem is that the
reason the winters are cold and long is because of the latitude

of Northeastern U.S. region.

Another factor relevant to solar access involves the



latitude of the site. Latitude is a measure of the angle between
the equatorial plane and the zenith of point south on the earth's
surface. As can be deduced from Figure 3, the equator is at zero
degrees and both the South and Ncrth poles are at 90 degrees.

Here it 1is important that the planner wunderstand the
implications of latitude for protecting solar energy systems.
The suns angles vary with latitude because the sun strikes
different global points at varying angles. As one travels north
in the United states, the angle of the sun is lower, due to the
curved surface of the earth near the poles. The higber the
earth's 1latitude, the 1lower the sun is in the sky, <reat g
longer shadows. These longer shadows make it difficult to protect
solar collectors from snade, making solar energy systems less
effective. For example, as Figure 3 illustrates, Providence, RI
would be at approximately 42 degrees,- and Jacksonville, Florida
would be at approximately 30 degrees. Therefore, protecting
solar energy systems from :hade at a site in Providence would be
more difficult because it is farther north than Jacksonville and
the angle of the sun is lower, creating longer shadows.

The final solar access factor to be discussed 1is the
topography of a given site. The potential for solar access is
often influenced by the slope of the given site. As the degree of
slope changes, the angle at which the sun strikes the site also
changes. As figure 4 illustrates, more concentration of solar
radiation is gained on a sou-h facing slope than on south facing
flat 1land. This figure also illustrates that the shadows are
shorter on sloped land than on the flat 1land. These shorter

shadows increase the amount of available sunlight, thereby



“iegure . I1atitudes of the Contirfuous States

Source: H.U.D. Publication: "Protecting Solar Access for
Residential Development: A Guidebook for Planning
Cffictals.”



Figure 4. Racd*ation and 3Shadow Length an a 3outh

slope
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Area of ground receiving the ray on flat ground, (8) 15 Shadc cast by tree on flat ground, (B), is longer
larger than ar2a on south slope, (A} Thus more than e one cast by same tree on south siope, (A).
enerqgy 1s received per unit area on the slope
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increasing solar gain. While it is not the ideal situation, it is
possible to place a solar collector on a building with a north
facing slope, and position the solar colle-tor to the south.

The above discussion has given the planner an overview of
th basics of solar energy. Protecting solar access to the solar
energy systems depends on many factors including the relation:iip
between the earth and the sun; latitude and topography. It 1is
important that the planner understand these factors if he is to
utilize the land use tools available to him to plan and regulate
for solar access.

It is also important for the planner to understand the 1legal
framework for regulating solar access. The next chapter will
present a review of the evolution of 1legal thinking on the
regulation of solar access, as well as the current 1legal

framework with which the planner will be working.



CHAPTER 2

LEGAL ASPECTE
OF

SOLAR ACCESS



As Chapter 1 illustrated, use of solar energy is dependent
upon access to direct sunlignht in order to utilize the active or
passive collector mechanism, Receiving access to direct sunlight
involves a variety o: legal issues because as the sun's rays
strike the ear:th, they strike at an angle of iess than 90 degrees
to our planet and therefore have the potential to bisect another
piece of land. S a consequence, a person' . solar acce.s may be
blocked by his neighbor's structures, vegetation, or land
formation. Here a potential conflict may be created. The question
arises, that as a matter of right. can the user >f solar energy
demand access to direct sunlight?

Several categories of law, wi'.ain English common law,
help define solar access. The Engli Common Law Doctrine of
Ancient Lights 1is the oldest 1legislative doctrine tnat is
applicable to solar access. The Doctrine of Ancient Lights
provides that if a landowner has received light from across his
neighbor's land for a certain period cf time, he has a right to
continue enjoying it.l

In the past, most American courts have repeatedly refused to
recognize a "right to light". The most prevalent case in thi
area is the 1958 Miami, Florida case of Fountainbleau Hotel Corp.
Y. Forty-Five Twenty-Five, Ing;z The arguments presented by the
Eden Roc Hotel, owned by Forty-Five Twenty-Five, Inc. were based
on the theories of the Doctrine of Ancient Lights: the Eden Roc

assumed that they were entitled to the :-ree flow of sunlight and

air onto its property.
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In this case, the Eden Roc Hotel, located no:th of the
Fountainbleau 3Jotel included an outdoor swimming pool on the.r
southern property line. A few months after t“he notel was built,
the Fountainbleau began to build a fourt=en stor, high addition
which in effect would place the Eden Roc swimming pool in shadow.
Eden Roc filed suit, seeking temporary injunction on
construction. Eden Roc al'edged t-at the Fountainbleau was
acting with malice and irterfering with implied "easements of
light and air" enjoyed for more than twenty years by the Eden Roc
and its predecessors." ’ The trial court granted the temporary
injunction. The court stated that one property owner is not
entitled to use his property at the expense of injuring a
neighboring property owner.

The Fountainbleau Hotel appealed the case and Lhe decision
of the trial court was reversed. The Florida Court of Appeals
stated that one property owner muct not use his property to
injure the "lawful rights" of another property owner. The court
pointed out that in this country there is no lawful right to free
access of light or air. Because the free flow of light or air is
not a protected lawful right, Eden Roc had no valid claim against
Fountainbleau, As a result Eden Roc had to absorb the loss of
not being able to fully enjoy the use of their swimming pool, and
therefore, they built a new pool on a different parcel of land.
Essentially, the courts stated that one property owner 1is not
entitled to own certain rays of the sun that strike in a specific

geographical area.
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Both the Doctrine of Ancient Lights and the Fountainbleau
Hotel Corp. v. Forty-Five Twenty-Five, Inc. case are based on the
theory of prescriptive easement. This prescripti~re easement is a
right to use the land of another acquired by long continued use
of the land in the past which prevents the owner of the servient
(used) land from making another use of his 1land which would
interfere with the easement. For solar access purposes,
enforcement of an easement means that the end user is allowed to
prohibit an adjacent property owner from blocking access to the
the sunlight needed to operate his collector.

Even 1if the courts did accept a "right to 1light", the
Doctrine is unworkable becuase of two major limitations: amount
of time and amount of light.

First, to insure solar access, tne length of time necessary
for a landowner to validly claim that he has received light from
the adjacent land is twenty-seven years.5 Considering the rampant
development of land in America today, this prescription appears
unrealistic. Scholars often ask if the 27 year requirement is
shortened, what constitutes a reasonable amount of time for a
landowner to enjoy or receive light from adjacent land?

The second limitation of the Doctrine of Ancient Lights is
the amount of allowable light. The Doctrine states that the
amount of light required for solar access should be sufficient to
read a book in the center of a room. This 1is not a useful
standard as it would be difficult to relate the light needed to
read a book to the amount of light needed for a solar collector.

Modification of the doctrine to establish contemporary

solar access rights may be somewhat difficult. This is because
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societys' preferences and priorities during the era of the Common
Law Doctrine are different fr m those of tcday. The Ancient
Lights Doctrine is a protection of the individual; insuring his
right to sunlight within his home. A solar access policy would
have to insure that en~nigh sunlight strikes the collector to
maximize the sun's rays. Such a policy would have to apply to
both residential and industrial properties, the later requiring
more energy than the former. Th -efore it would be very difficult
to define 1legally the concept c€ enough sunlight as well as
maximizing the sun's rays.

It is clearly evident tha there are di ficulties in
relating the Doctrine of Ancient Lights/prescriptive easements to
the solar access issue. Other cocmmcn-law approaches have been
offered to the courts as a means of solving the solar access
problem,one of which is the common law of nuisance.

"To meet the burden of proof, the plaintiff in a nuisance suit
must show irreparable damage and demonstrate that the hardship
would be greater than would be caused by enjoining the
defendant's activity-e& standard the solar-energy user probably
could not satisfy."6

Solar easements are another épproach, yet they are limited
in use. In 1975, Colorado was the first to enact a statute
providing procedural guidelines for express solar easements.
Colorado's statute explains procedures for recording easements
for 1light and air that are voluntarily set between neighboring
property owners. "As minimal pre-requisites, the recording must
contain the vertical and horizontal easement angle, the terms for
termination, and the amount of compensation given in return for

7
the granting of the easement."” One inherent problem with the
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express easement is in the weighing of costs and benefits. In a
densely populated city such as Manahattan, the cost of purchasing
an easement may far outweigh the personal benefits of utilizing
the sun's rays for heating and cocling a building.

‘n this instance though, the benefits to society in conserving
fossil-fuels are prevalent. The user of a sclar collector is
expending his own money to acrue these societ . Dbenefits. For
such cases, a solar energy tax incentive may provide the answer.

Another problem with this type of easement is that it rewards
the "wrong"™ individual. It allows the owner of a parcel of land
or building to sell an easement 0 an energy conscious property
owner. The individual tilizing the solar energy is not being
rewarded, but must pay for ‘ae guarantee of solar access.

Restrictive covenants have also been offered as a solution.
However, covenants have severe 1iﬁitations since they offer
little help to established nreighborhoods or cities with
commercial and industrial 1and.8

Realizing that many common-law approaches have not solved the
problem of protecting solar access, many states have enacted
enabling legislation dealing with the issue of solar access.

Zoning is one of these legislative approaches that is gaining
acceptance, as many states realize that it is a viable means of
guaranteeing solar access. It is a desirable and 1legally
appropriate tool for creatinyg solar rights and may be easier to
administer than the above mentioned approaches. Solar rights
must be <created in such a way that they are acceptable to
society; otherwise, they will not have any practical effect.

Acceptability 1lies in minimizing any inconvenience to a solar

15



owner's neigabor whiie, at the same time, guaranteeing the solar
user sufficient solar energy. A properly conceived zoning
ordinance can reach an acceptable trade-off betweer the e dual
interests."8 The Rhode Island 1984 Zoning Enabling Legislation
clues into these interests in many sect.ons, One of these is in
section 45-24-26 Legislative Findings & Intent:
(a) The general assembly finds that the land of Rhode Island is a
finite natural resource that must be carefully managed in order
to:

(5) meet needs for energy, water and waste disposal

(10) protect valuable natural resources
Under the general purposes of the ord- ance, section 45-24-28,
the zoning ordinance may:

(c) promote the conservation of energy, open space, natural
resources, and significant natural features

(k) provide adequate 1l.,.*% and air
Also, wunder section 45-24-28b, a zoning ordinance may include
provisions for:

(3) Regulating the height, number of stories, and size of
buildings; and structures and the dimensions, size,
building coverage, and layout of lots or development
areas and regulating access to s:nlight for solar
energy systems.

Through the creation of solar rights, America would be
reducing its dependence upon foreign countries and could also be
reducing 1its consumption of a depleting resource. In a sense,
this reduction would constitute a protection of the public
health, safety and welfare of Americans, which in effect, is the

general _urpose of zoning. Zoning ordiiances regulate the height

and bulk of buildings and the subdivisi n ordinances regulate the

16



street layout and lot line orientation. While these regulations
exist for promoting the oublic healt', s:fety, and welfare, they
often impede the utilization and promotion of the suns rays

for heating and cool.ng a building.

Therefore the conflict exists: the land use measures stated
in most zoning ordinances do not effectively and fully promote
and protect the public health, safety and welfare because they
impede wutilization of the sun's rays for solar energy purposes.

The next chapter will illustrate how this conflict can be
alleviated. The chapter will contain revisions to the Rhode
Islaﬁd Zoning Enabling Act of 1984, These revisions will
illustrate how the land use regulations stated in the Act can

complement a solar conscious community.
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CHEAPTER 3
AMENDMENTS TO THE
PROPCOSED RHODE ISLAND
ZONING ENABLING ACT

OF 1984



Most state zoning enabling acts are variations on the
Standard ©State Zoning Enabling Act, (called the Standard Act)
promulgated by the United States Department of Commerce.1 While
some state enabling acts may not be exactly the same as the
Standard Act, most reflect the thinking behind the Act.2

The Rhode 1Island Zoning Enabling Act currently in use was
enacted in 1956, In 1384, a new Act was introduced into the RI
Legislation, yet was not passed. This proposed 1984 Act
contained wording that vaguely hinted at prctection of solar
access. Although this 1984 i.ct is not the official Rhode Island
Zoning Enabling Act, it was amended by this author because it
contained more emphasis on solar energy than did the 1956 Act.
Additions %o the proposed Act are noted by underlining, w~hile

deleted text is "struck out."™ Both the additions and deletions

are discussed at the end of the chapter.
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It is enacted by the General Assembly as follows:

SECTION 1. Chapter 45-24 of the Rhode Island General Laws
of 1956, as amended, entitled "Zoning O:dinances" is hereby
amended as follows:

45-24-24.- Sections 24 through 53 of Title 45 Chapter 24 of
the Rhode Island General Laws shall be known as the "Rhode Island
Zoning Enabling Act of 19847,

45-24-25, Continuation of Ordinances-Supercession-Relation
to Other Statutes

[Ne Change]

45-.4-26., Legislative Findings & Intent

(a) The gene:-al assembly finds that the 1land of Rhode
Island is a finite natural resource that must be caréfully
managed in order to: (1) accommodate needs for land; (2)
recognize the varying capability of land to support development;
(3) prevent haphazard scattering of urban growth throughout rural
areas, which results in increased servi.e costs and loss of open
space; (4) locate development with consideration of the required
level and cost of public services; (5) meet needs for energy,
water, and waste disposal; (6) forestall preemption of the few
sites that are suitable for certain essent‘al facilities by uses
with 1less demanding requirements; (7) mitigate problems in
finding acceptable locations for essential facilities with
important social, economic or environmental impacts; (8) ensure

housing choice; (9) discourage conversion of productive
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agriculturzl land and forests ‘o other uses; (10) protect valuable
natural resources; (11) avoid construction in hazardous
locations; (l12) avert amage to historic, archaeological, and
architectural landmarks; (13) give attention to design and visual
quality; and (14, _-ed .e expenditure of effort by communities
competing for land uses that pay high property taxes and make few
demands on public services; and (15) provide protection of solar
acc.ss to solar epergy systems.

(b) [No Change]

(c) [No Change]
(d) [No Change]

45-24-27 Definitions.- As used in this act and in any zoning
ordinance or amendment adopted in accordance with this act, the
following words shall have the meanings stated herein.

{a) "Active Solar Energy System". A solar energy
sxs.t.em;ha;x_eg?u_eﬁ external mechanical power to move the
collected heat.

(b) (-a-) "Agricultural Land"®. Land suitable for
agricultural by reason of suitability of soil or other natural
characteristics or past use for agricultural purposes.

Agricultural 1land includes that defined as prime farm 1land or

additional farm land of statewide importance for Rhode Island by
the soil conservation service of the U.S. Department of
Agriculture.

(c) (-b-) "Coastal Ponds and Shoreline Features". Water

areas within the boundaries of the territorial sea of the State

21



of Rhode Island that are directly affected by diurnal tides and
associated brackish or freshwater bodies, and landforms
contiguous to tidal waters and coastal ponds including coastal
beaches and dunes, barrier beaches, coastal wetlands, coastal
cliffs and barks, rocky shores, and manmade shorelines.

(d) (-e-) "Comprehensive Plan". A Comprehensive plan which
has been adopted by the city or town planning board or commission
and/or the city or town council pursuant to Chapter 45-22 of the
General Laws of Rhode Island or to a home rule or legislative
charter.

(e) (-4a-) "Special Exception”. A conditional use
permitted in a particular zoning district only upon showing that
such use 1in 1 specified location will comply with all the
conditions and standards for the location or operation of such
use as specified in a city or town =zoning ordinance and
authorized by the zoning board of review.

(f£) (-e-) "Excessively Permeable Soils". Soils which have
characteristics which, due to a relative fast movement of water
in the soil, may cause pollution of groundwater. These include
but are not 1limited to land mapped by the so0il conservation
service, U.S. Department of Agriculture, as the following soil
series: Agawam, Bridgehampton, Deerfield, Enfield, Gloucester-
Bridgehampton, Gloucester-Hinckley, Hinckley, Hinckley-Enfield,
Lippitt, Merrimac, Ninigret, Quonset, Raypol, Scarboro, Sudbury,
Tisbury, and Windsor.

(g) (-£-) "Family". (1) One or more persons occuping a
single housekeeping unit who are related by blood, marriage, or

adoption, or where there is a legal responsibility for custody or
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care, and any domestic servants thereof, (2) not more than three
adult persons who are not 8o related occuping a single
housekeeping unit, or (3) a community residence licensed by the
state for six or fewer retarded children or adults or not nmore
than eight mentally disabled persons.

(h) (-¢-) "Floodplains" cr "Flood Hazard Area". An area
that has a one (1) percent .. greater chance of inundaticn in any
given year, as delineate” by appropriate federal or state
agencies, or by the city or town, using accepted hydrologic and
engineering practices.

(i) (-A-) "Imperfectly Drained Soils". Land for which the
estimated seasonal high water table level is less than four (4)
feet from the ground surface, including but not limited to the
following moderately-well drained, poorly drained, and very
pc ly drained soil series mapped by the soil conservation
service, U.S. Department of Agriculture: Adrian, Birchwood,
Carlisle, Deerfield, Ipswich, Leicester, Mansfield, Matunuck,
Ninigret, Pittstown, Podunk, Rainbow, Raypol, Ridgebury, Rumney,
Scarboro, Scio, Stissing, Sudbury, Sutton, Tisbury, Walpole,
Wapping, Whitman, and Wocdbridge.

(j) (-%-) "Land Development Project". A project in which
one or more lots, tracts or parcels of land are to be developed
as a coordinated site for a complex of activities, units or
structures, including, but not limited to, residential cluster
deve10pment,-and planned development, when permitted by a city or
town 2zoning ordinance and authorized by the planning board or

commission.
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(k) (-%4-) "Medi -ion". A voluntary negotiating process in
whtich parties in a dispute mutually select a neutral mediator to
assist them in jointly exploring and settling their differences,
culminating in a written agreement which the parties themselves
create and consider acceptable.

(1) (-%-) "Non-Conforming Development”. Activities, ses,
buildings, structures, lots or improvements lawfully existing at
the time of adoption or amendment of a zorning ordinance and not
in conformity with the provisions of such ordinance.

(m) (-%-) "Overlay District", A district established in
zoning ordinance that imposes specified requirements in addition
to thoses otherwise applicable in the districts or parts £
districts on which the overlay district is superimposed.

{n) "Passive solar energy system." A solar energy

System that uses natural and architectural components to collect
and:zt%xg solar epnergy without using any external mechanical

power.,

(o) (-m-) "Plinned Development",. A development where a
specified minimum area of land is planned and deveioped as a
single entity. A planned development may accomodate residential,
commercial, industrial, and other uses separately or jointly, and
may include one or more public or quasi-public -zommon area..

(p) (-n-) "Residential C.uster Development®". A develop-
ment where a specified minimum rea is developed according to a
plan at specified densities as a complex of single or multi-
t«mily housing types in more than one structure with one or more

common open space areas, designed to serve the development.
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(q) (-eo-) "Rocky Soils". Land having more than one (1)
percent of the surface area made up of exposed bedrock or soils
oo thin over bedrock for use: these include but are not limited
to land mapped by the Soil Conservation Service, U.S. Department
of Agriculture as Canton and Charlton fine sandy 1loams, very
rocky; Canton-Charleton-Rock outcrop complex; or rock outcrop-
Canton complex or rock outcrop.

(r) (-p-) "Slowvly “ermeable Soils”™. Land characteristic-
ally having fragipan substratu~ layer whose estimated
permeability rate is less than two-tenths (0.2) inches per hour,
including but not limited to land mapped by tha soil conservation
service of the U.S. Department of Agriculture as soil series
Birchwood, Broadbrook, Mansfield, Newport, Paxton, Pittstowr,
Poquonock, Rainbow, Ridgebury, Stissing, Whitman, and Woodbridge.

{s) I"Solar Access". The availability of solar
radiation to a solar collector; pro -:cting this access implies
preventing shadows from vegetation, -uildings or other obstruc-
tions from shading the solar system. ’

{t) "Solar Collector". A device, or combipation of
devices, structure, or part of a device or structure that uses
incident solar radiation(solar energy £falling upon a given
su;_f_a_c.esaz_ea_l into thermal, mechanical, chemical, or electrical

£nergy.

{u) "Solar energy". |Radiant sme_ggy (direct,
diffuse, and reflected) received £..m sun.
{v) "Solar energy system", A complete design or

assembly consisting of a solar epergy c¢ollector, an energy
storage facility J(where wused), apd components for the distrib-
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ution of mmmmmmmmm%hﬂmm
used jo.ntly with a conventjonal energy system).

(w) (-g-) "Steep Slopes". Land for which the average
slope exceeds ten (.1.) percent, that is, a change of ten (10)
feet vertically p¢: one hundred (100) feet hcrizontally, or such
grade as is specified in a zoning ordinance.

{x)  "Structure." Anyth.ng copstructed or installed
or portable that requires for normal use a location on a parcel
of land. This includes any movable structure located op land
which cap be used either temporarily or permanently for housing,
business, commercial, agricultural, or office purposes. It also
includes fences, billboards, gp.ol_e& pipelines, transmission
lipes, and advertising signs.

(y) (-2-) "Transfer of Development Rights". The transfer
of development potential or development density from one parcel
of land to another. The development right, one of many property
rights, 1is severed from the first or "sending®™ parcel and
attached to the second or "recipient" or "receiving®™ parcel.
Land owners in sending areas give up their development rights and
are compensated by 1land owners in the "receiving" areas who
benefit from a density bonus. The parcels of land may or may not
be contiguous and the sending and receiving land owners may or
may not be the same person or persons.

(z) (-s-) "Unnecessary hardship™”. An exceptional physical
condition that is unique to a parcel of land or a structure and
not generally characteristic of the district or surrounding area,
that 1is not the result of any action or failure to act by an

appellant or any current or prior owner of the land or structure,
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and which would cause total deprivation of all beneficial use of
the 1land or structure if the provisions of the zoning ordinance
applicable thereto were strictly enforced.

(aa) ~ ®-) "“vVariance", Permission to depart from the
literal requirements and provisions of a zoning ordinance adopted
in accordance with the provisions of this chapter.

(ab) (-a-) "Wetland, Coastal." A salt marsh bordering on
the tidal waters of this state and contigquous uplands extending
no more than fifty yards inland therefrom as defined in Section
2-1-14 of the General Laws.

(ac) (-¥-) "Wetland Freshwater". A marsh, swamp, bog,
po..d, river or stream flood plain or bank, area subject to
flooding or storm flowage, emergent or submergent plant community
in any body of fresh water, or area within fifty feet of the edge
of a bog, marsh, swamp, or pond, as defined in Section 2-1-20 of
the General Laws.

(ad) (-w-) "Zoning District Map". A map or maps, and such
written description, which delineates the boundaries of zoning
districts and are part of the zoning ordinance.

(ae) (-%x-) "Zoning Ordinance". A city or town ordinance
which sets forth regulations and standards relating to the nature
and extent of the uses and/or dimensions of land and of buildings
and other structures theron adopted in accordance with the

provisions of this chapter.

45-24-28, General Purposes of Ordinance.~ For the purposes
of promoting the public health safety, morals, and general wel-

fare, a zoning ordinance shall provide for the implementation of
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land use and development policies, gcals, and patterns contained
in the city or town comprehensive plan. In order to accomplish
these purposes, a zoning ordinance may:

(a) provide sufficient space in appropriate locations for
a range of uses and intensi ies of use appropriate to the charac-
ter and needs of the ci.y or tc.n;

(b) relate the use of land to its physical characteristics
and capabilities and to the availability of public facilities and
services;

(c) promote the conservation of energy, open space, natural
resources, and significant natural features;

(d) control air, water, groundwater and noise pollution,
soil erosion, and sedimentation; provided that nothing contained
herin shall supersede the statutory authority of agencies of
state government pertaining to these matters.

(e) enhance the cultural and historic character of the city
or town;

(f) preserve agricultural land;

(g) facilitate the adequate and economic provision of
and/or protect substantial public investment in transportation,
water, sewage disposal, schools, recreation, open space, and
other public requirements;

(h) promote a choice of housing opportunities for all
economic social groups;

(i) secure safety from fire, flood, and other dangers from
natural or man—-made disaster;

(k) provide adequate light and air; and

(1) promote the establishment of population densities and
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concentrations that will contribute to the well-being of persons,
families and neighborhoods and prevent the overcrowding and/or
underutilization of lanc.: o

{m) encourage the use of renewable resources,

{n) promote energy efficient patterns of land devel-
opment.10

{o) protect solar access for solar energy systems.

45-24-29. Contents of Ordinance.
(a) [No Change]
(b) A Zoning ordinance may include provisions for:

(1) Limiting and restricting buildings and other
structures to specified zoning districts and regulating
said buildings and other structures according to tneir
type and the nature and extent of their use and regulat-
ing the nature and extent of the use of land for housing,
business, commerce, industry, open space, or other use.

(2) Restricting buildings, structures, land uses,
and other development by performance standards or other
requirements related to air and water and groundwater
pollution, noise and glare, soil erosion and sedimenta-
tion, and/or availability and capacity of existing or
planned public services.

(3) Reguiating the height, number of stories, . d

size of buildings and structures and the dimensions, size,
cf buildings and structures and the dimensions, size,

building coveragz, «nd layout of lots or development areas.,
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and requiating aceess to suniight for selar energy
syseemss

(4) Specifyir flo« - area ratios and other ratios and
techniques govern.ng the intensity of use and the provision
of adequate light and air.

(5) Designating requirements for open space, yards,
courts and the density of population.

(6) Designating flood plains or flood hazard ar~as and
significant natural areas, and controlling development in
these areas.

(7) Providing standards for and requiring the
provision of adequate and properly designed physical im-

roveme s including off-street parking areas, off-street
loading .eas, 1lighting, fencing, landscaping and others
in connection with any use of land, building or structure.

(8) Restricting and limiting development and land use
in areas where such development is deemed to create a
hazard to the public health or safety.

(9) Controlling extractive i dustries and earth re-
moval activities, and requiring :.storation of land after
such activities.

(10) Regulating sanitary landfill.

(11) Regulating signs and b! lboards, and other out-

door advertising devices.

(12) Designating airport hazard zones under the pro-
visions of Chapter 1-3 of the general laws of Rhoude

Island, 1956, as amended, entitled "Airport Zoning®", and
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enforcement of said hazard zones under the provi:sions
establisted in said ge =2rc. laws.

(13) Designating areas of historic, archaeological,
or architectural value and regulating development in such
areas under the provisions of Chapter 45-24.1 of the gen-
eral laws of Rhode 1Island, entitled "Historic Area
Zoning".

(14) Providing standards and requirements for the reg-
ulation, review, and arnroval of any site plan in connec-
tion with any use of lana, building, or structure
designated in a zonin~ ordinance.

(15) Authorizing .ncreases in the permissible density
of population or intensity of use as a condition for in-
creased open space, hotsing for low and moderate income
persons, traffic and pedestrian improvements, public
facilities and other amenities. Such provisions in the
zoning ordinance shall be s3specific as to maximum
allowable densities of population or intensities of use
and shall state specific improvements and amenities.

(16) Establishing a system for transfer of develop-
ment rights within or between zoning districts designa-
ted in a zoning ordinance.

(17) Consolidating public hearings when more than one
hearing would otherwise be required in considering a
proposed amendment or development.

{18) Regulate solar collectors as accessory uses.,
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45-24-30, Power of Council to Adopt-Conformity to Plan.
No Change

45-24-31. Notice and Hearing Requirement.

(a) [No Change]
(b) [No Change]
(c) [No Change]
(d) [No Change]

45-24-32. Procedure for Adoption.
[No Change]

45-24-33., Review by Planning Board or Commission-Require-

ments.
(a) [No Change]
(b) May include, as appropriate, a aemcnstration of

recognition and consideration of:

(1) potential soil erosion problems;

(2) potential problems of building on steep

slopes;

(3) the hazards of flooding;

(4) the difficulty of development in rocky soils
or imperfectly drained and slowly permeably soils;

(5) the values and dynamic nature of coastal
ponds and shoreline features and the impact thereon of
the proposed ordinance or amendment;

(6) the " values of retaining forest 1land or
agricultural land.
(7) the potential for groundwater pollution from
certain types of development in excessively permeable soils;

(8) the values of fresh water wetlands systems;
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(9) the wvalues of compatible land uses,
stability of land uses, and harmony with neighboring
uses; and

(10) the availability and adequacy of public fac-
ilities and services affected by or required to serve
the proposec development and the area in which it may
be located.; and

{11) the value of protecting and providing sclar

access for the purpose of utilizing solar energy.

45-24-34 Land Development Projects.

(a) [No Change]

(b) [No Change]

(c) In regulating land development projects, an ordinance
adopted pursuant to this chapter may :nclude, but is not limited
to, regulations governing the following:

(1) A minimum area or site for a land development
project:

(2) Uses to be permitted within such a development;

(3) Ratios of .esidential to non-residential uses
where applicable;

(4) Maximum density per lot and maximum density for
the entire development with provisions for adjustment of
applicacle lot density and dimensional standards where open
space is to be permanently set aside for public or common
use; where the physical characteristics, location, and/or
size of the site require such adjustment or where the lo-

cation, size and type of housing units, commercial, indus-
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trial or other uses require such adjustment;

(5) Roads, driveways, utilities, parking and other
facilities, and may distinguish between those intended to
remain in private ownership or to be dedicated to the
public, provided that any such facilities which are intended
to be dedicated to the public shall meet applicable require-
ments of any ordinance and regqulations adopted pursuant to
Chapter 45-23 (Subdivi.ion »f Land) of the General Laws of
Rhode Island.

{6) protect solar access for proposed or potential
solar epergy systems ip the development.

45-24-35, Non-Conforming Development.

[No Change]

45-24-36. Modification of Non-Conforming Development.

[No Change]

45-24-37. Elimination of Non-Conforming Development by
Amortization.
[No Change]
45-24-28, Enforcement of Zoning Ordinance.

[No Change]

45-24-39., Zoning Board of Review-Establishment.

[No Change]

45-24-40. Powers of Board of Review.
(a) [No Change]
(b) [No Change]
(c) [No Change]
(d) (No Change]

(e) [No Change]
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(f) In graating a variance under subsection (c¢) of this
szction, or in permitting a special exceptio under subsection
(b) of this section, the zoning board review may apply such
special conditions to the grant that may in the opinion of the
board, be required to maintain harmony with neighboring uses and
promote the cbjectives of the comprehensive plan and zoning
ordinance. Such special conditions may include, but are not
limited to, provisions for:

(1) minimizing dversc impact of the development upon
other land, including the type, intensity, and performance
of activities;

(2) controlling the sequence of developrent, including
when it must be commenced and completed;

(3) controlling the duration of use or development and
the time within which any temporary structure must be
removec;

.4) assuring satisfactory insta’lation and maintenance

of required public improvements;

(5) designating the exact location and nature of develop-
ment; and

(6) establishing detailed recorus by submission of
drawings, maps, plats, or specifi —cions.:; and

{7) providing protection of solar access for all solar
energy systems and structures,

45-24-41, Expenses of Zoning Board of Review-Fees.
[No Change]
45-24-42, Appeals and Applications to Zoning Board of

Review.
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[t Change}
45-24-43. Stay of Proceedings on Appeal to Zoning Boa 3
of Review.
[No Change]
45-24-44, Public Hearing by Zoning Bcard of Review.
[No Change]
45-24-45. Records of Board.
[No Change]
45-24-46. Mediation Option.
[No Change]
45-24-47, Appeals to Superior Court.
[No Change]
45-24-48, Priority in Judicial Proceedings.
[No Change]
45-24-49., Penalty for Violation.
[No Change]
45-24-50. Judicial Aid in Enforcement.
[No Change]
45-24-51, Reimbursement to City or Town.
[No Change]
45-24-52., Creation of Vested Rights or Encumbrances.
[No Change]
45-24-53, Severability.

[No Change]
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Explanation of Amendments

The Legislative Findings and Intent section of The State
%Zoning Enabling Act is a statement of policy and goals set forth
by the legislature. It can provide guidelines to the communities
within the state on a policy for encouraging the use of solar
energy in their zoning ordinance. Therefore, item (15)"to provide
protection of solar access to solar energy systems" has been
added in order to set forth the goal of protection of solar
access in the Act. With this new section (15) added to the Act,
a policy of providing solar access to solar energy systems has
been set forth for the communities to follow. The section also
provides the intent of the Act for purposes of judicial review.

Seven definitions have been added to Section 45-24-27.
These definitions are needed by communities that are developing
either solar energy resolutions or solar access ordinances
because these defi-itions refer to concept; and items that are
paramount to any discussion of solar energy. These new
definitions narrow the scope of the Act by specifying for each
community exactly what the meaning and implications are of
protecting solar access. These new definitions also broaden the
scope of the Act by adding the "world" of solar energy. The
substance of these definitions are discussed in detail in Chapter

One: "Basics of Solar Enerqgy for the Land Use Planner."

The General Purpose of Ordinance section (45-24-28) provides
possible land use policies which may be included in the 2zoning

ord:nance., Amending the purpose of the ordinance to include
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specific reference ¢t solar energy is an important step to
promoting and encouraging the use of solar energy systems.

Item (k), as with traditional zoning ordinances, states: "to
provide adequate light and air." This provision merely hints at
protection of solar access. Three additional items have been
added to carry forth further :che concept of providing protection
of solar access. Items (m) "encourage the use of renewable
resources;" and (n) "promote energy efficient patterns of 1land
development®, have been added to this section for the purpose of
extending the verceived meaning of item (k). Item (o) "protect
solar ccess for solar energy systems®™ specifically focuses on
the protection of solar access which has been described as a
purpose of the ordinance in items (m) and (n).

The Contents of Ordinance sec:t’.on (45-24-29) states exactly
what may be provided for in the local ordinance. While many
active and passive sy “ems maybe included within a building, some
energy systems may consist of detached collectors. Unless these
detached collectors are allowed as a permitted accessory use,
they will be prohibited. In order to promote the use of solar
energy systems, item (18) allows for these detached collectors
to be a permitted accessory use.

In the Review by the Planning Board or Commissions
Requirements section (45-24-33), item (1l1) has been added to
reinforce the importance of soiar energy and the protection of
solar access. The protection of solar access is viewed by this
author to be of the same magnitude of importance as the previous

ten items in this section, which include wetland protection;
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the problems of soil erosion; and the hazards of flooding.

The Land Development Projects section (45-24-34) is
concerned with large-scale developments and the issues related to
such a project. Land development projects are phased projects
that in the future, as fossi® fuels become increasingly scarce,
will need to depend on solar energy. This is an ideal forum to
assure that solar acce-s is protected because i. involves new
development on "virgin®™ 1land. It is much easier to provide
protection of solar access when there are o larje, tall, older
buildings to contend with. Al:so, in a land development project,
issues such as density, driveway and road location are regulated.
These are issues which can effect the protection of solar access,
and can be regulated in such a manner that they complement solar
access protection.

The Power of Board of Review section (45-24-40) states the
provisions for special conditions which the =zoning board of
review may apply to granting a variance or permitting a special
exception. It states that these special conditions may be
applied in order to ". . . maintain harmony with neighboring uses
and promote the objectives of the comprehensive plan and zoning
ordinance." Amended objectives Jf the zoning ordinance (45-24-29)
include encouraging the use of renewable resource; promoting
energy efficient patterns of land development and protection of
solar access for solar energy systems, Therefore item (7)
"providing protection of solar access for all solar energy
systems and structures," has been added as a special condition

which ma be applied by the zoning board of review because it
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conforms to the amended objectives of the zoning ordinance.
It also reinforces the importance of providing pro.ection of

s0. ir access in new developments.

Conclusion

The first step toward assuring a sound solar energy policy
is to amend the state Zoniag Enabling ict to include provisions
for protection of solar access. As this is iccomplished at the
state level, it sets forth guidelines, regulations and incentives
to "trickle-d 1" to the 1local 1level _f government. This
"trick'ing-down" can appear in various forms in different
methcuology. All of these methods can be implemented
simultaneously, and are not exclusive of each other. The.ir
meaning and intent of a sound solar enerqy policy is strenghtened
.f they are used to complement each other.

One method 1is to revise the 1local 2zoning ordinance to
include provisiocns for protecting solar access. The revised
local zoning ordinance can include provisions similar to those in
the amended State Zoning Enabling Act in Chapter Three. Appendix
II contains revisions to the zoning ordinance of Foster, Rhode
Island, to include provisions for solar access protection.ll

Appendix III contains a second method which can be comple-
mentary to an amended zoning ordinance: A Town Energy
Resoulution. This resolution is a policy which supports a

community's efforts to encourage solar energy use.l2

According to its author, it
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« « » sets forth a general policy goal of "protecting
future potential for solar energy use" and directs both
the planning board and the building inspector‘'s office
to incorporate solar considerations into their respective
duties.1l3
This resolution suggests that the planning board amend its
comprehensive plan to encourage energy efficiency.

This suggestion leads to a third type of methodolgy which
could strengthen a sound energy policy in a town. Appendix IV
contains the table of contents and list of tables for an energy
management plan for the town of Foster, Rhode Island. Plans for
nine Rhode Island cities and towns have been completed as the
product of a grant from the U.S. Department of Energy and The
Farmers Home Administration through a consortium including the
Rhode Island League of Cities and Towns; New England Innovation
Group; and the Department of Community Planning at The University
of Rhode Island.

These plans contain arn insentory of each towns energy use
in the municipal; residential; industrial and commercial
sectors.. It also contains scenarios for the future if present
energy usage is constant. An inventory such as the one utilized
in the energy management plan is a useful means of developing the
long and short term goals for promoting energy efficiency in all
towns.

A fourth method is illustrated in Appendix V. This is
An Ordinance Declaring Solar Rights, for Taos, New Mexico.

This ordinance, which is separate from the zoning ordinance,
designates the specific hours of the day in which solar access

is to be protected. This ordinance, complemented with a zoning

ordinance that provides protection of solar access would provide
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the backbone for a sound solar energy policy in a town.

In conclusion, it has been illustrated that solar energy is
becoming a viable, economically sound method of heating and
cooling buildings. If its use is to flourish and continue, the
land use policies in our country must promote and encourage the
use of solar energy. As planners, we are given the opportunity
to remove the impediments and barriers. We must take hold of

this opporturity by fully utilizing the land use tools available

to us.
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STATE OF RHODE TISLAND

IN GENERAL ASSEMBLY

JANUARY SESSION, A D. 1984

AN A
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RELATING TG I .NG

Introduced Bv: SEnator Gannon, Forte and Bevilacqua

Date Introduced: February 28, 1384

keferred To: Committee on Judiciary

It is ena-"ed by the General Assembly as follows:

SECTION 1. <Chapter 45-24 of the General Laws entitled "Zoning
Ordinancee" is hereby amended by adding thereto the following sec-
tions:

45-24-24. Title. -- Sections 45-24-24 through 45-24-53 of the

Rhode Island general laws shall be known as the Rhode [slaad zoaning
enabling act of 1984.

45-24-25. Continuation of ordinances - Supercession - Relatiog

to other statutes. -- (a) All lawfully adopted zoning ordinances shall

be brought into conformance wit: this chapter by July 1, 1987. Each
city and town shall review the zoning ordinances and make such amend-
ments or revisions 3s are necessary to bring it :ato conformance with
this chapter.

(b) Sections 45-24-1 through 45-24-23 of this chapter and all
special zoning enabling acts are repealed effective July ! 1987. All

provisions of- zoning ordinasces adopted under authority of the provi-
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sions of sections 45-24-1 through 45-24-23 or of any special act
repealed hereby shall become null and void as of July 1, 1987 unless
amended 50 as to conform to the provisioans of this chapter.

(c) All zoning orﬁinances adopted under authority of sections
45-24-1 through 45-24-23 of this chapter or any special zoning enabl-
ing act that is in effect on the date of enactment of this act shall
-emain 1n full force and effect unt:il the date specified in subsection
(b) of this section, unless earlier ar-=-nded or repealed.

(d) Title 45, chap-=r 24.1 of e general laws of Rhode Island,
entitled "historic area zoning'', and tle 1, chapter 3 of the general
laws of Rh .e Island, entitled "airpor: zoning” shall not be super-
seded by this chapte:. Provided however, any appeal to the superior
court pursuant to title 1 chapter 3 of the general laws of Rhode
Island, enti-led "airport =zoming”, .1l e taken in the manner pro-

vi‘:d in section 45-26-47 of the general laws.

45-24-26  Legislative findings and intent. -- (a) The general
assembly tinds that the land of Rhcde Island is a finite natural
resource that must be carefully ma~age: 1n crder to: (1) accommodate
needs for land; (2) recognize the var "ng capability of land to sup-
port development; (3) prevent haphazar. scat.:ring of urbao growth
throughout rural areas, which result: n increased service costs and
loss of open space; (&) locate development with consideration of the
required level and cost of public services; (5) meet needs for energy,
water, and -aste disposal; (6) forestall preemption of the few sites
that are suitable for certain essential facilities by uses with less
demanding re:u.icements; (7) mitigate problems in finding acceptable
locations f.: essential facilities with important social, econ.mic or
environmental 1mpacts; (8) ensure housing choice; (Y) discourage con-
version of productive agricultural land and forests to other uses;
{10) protect valuable natural resources; 1) avoid construction in
hazardous locations; (12) avert damage to historic, archaeological,

and architectural lanimarks; (13) give attentioa to design and visual
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quality; and (14) reduce expenditure of effort by communities compet -
ing for land uses that pay high property taxes and make few demands on
public services.

(b) The general assembly further finds that: (1) the preseat
zoning enabliag statutes were largely enacted in 1921; (2) the charac-
ter of land development and related public policies have changed sub-
stantially in the intervening years; (3) many cities and towns have
found that the current zoning enabling statutes are no longer an ade-
quate basis for regulating the use of land and providing for modern
land development practices; (4) present 2oning enabling statutes ante-
date, and thus do not take into account the requirement that cities
and towns adopt a8 comprehensive plan pursuant to chapter 45-22 of the
general laws; and (5) a substantial updating and revision of the stat-
utory zoning enabling authority is required to meet these changed con-
ditions.

(c) It is therefore found that preparation and implementation of
comprehensive plans and zoning ordinances that address these problems
and needs is necessary in order to protect the public health, safety,
and general welfare and in order tc secure the rights of the people of
Rhode Island to the use and enjoyment of the natural resources of the
state; to allow the general assembly to fulfill its duty to provide
for the conservation of the natural resources of the state; and to
provide for balanced economic growth in the state.

(d) Therefore, it is the intent of the general assembly:

(1) That the zoning enabling authority contained bherein provide
all cities and towns with adequate opportunity to address current and
future community and statewide needs;

(2) That the zoning enabling authority contained herein provide
cities and towns with a clear definition of the relationship between
and the respective functions of their planning and zoning activitiés;

(3) That the =zoning enabling authority contained herein empower

cities and towns with the capability to establish and enforce stan-

-3-
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dards and prc edur- for the prop:r management of lacd as a natural

resource an .0 er"idy con -mporary concepts, methods, and criteria in
regulating t.es type, intensity, and arrangement of land use, ard pro-
vide authority to emplAy new concepts as they may become available and
feasible;

(4) That these be provided for in a manner which will provide
maximum continuity for, and the least disruption to, current zoning
ordinancas, and allow for the adoption of a zoning ordinance pursuaat
to this crapter, Jduring which t:ime existing zoning ordinances adopted
pursuant to the general or public laws may be continued in full force
and effect uatil July 1, 1987; and

{») That every city and town amend their zoning ordinance so as
to comply witn the terms of this chapter.

45-24-27. Definitsons. -- As used in this chapter and in any

zoning ordinance or amendment adopted in a<cordance with this chapter,
the foliowing word shall have the meanings stated herein.

"igricultiray (... land suitable :or ag:icﬁltute by reason of
suitability f soil o other natural characteristics or past use for
agricultural purposes. Agricultural 1 'd includes that defined as
prime fxrm iand or additional farm land of statewide importance for
Rhode Island by tue soil conservation service of the United States
department of agr:culture.

"Coast il punds ! shoreline features'". Water areas within the
bounda-ie. of t.. terr: orial sea of the state of Rhode Island that
are dircctly a:lected by diurnal tides and associated brackish or
freshwater boaies, and landforms «contiguous to tidal waters and
coastal ponds including coastal beaches and dunes, barrier beaches,
coastal watlands, coastal cliffs and banks, rocky shores, and manmade
shorelines.

{¢) "Comprehensive plaa”. A comprehensive plan which has been
adoﬁied by tie zity or town planning board or commission and/or the
city or town ccuncil pursuant to chapter 45-22 of the general laws of

Rhode Island or to a home rule or legislative charter.
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(d) "Special exception”. A conditional use permitted ic a par-
ticular zoning district only upon showing that such use 1n a specified
location will comply with all the conditions and standards for the
location or operation of such use as specified in a city or town
zoning ordinance and authorized by the zoning board of review.

(e) "Excessively permeable soils". Soils which have characteris-
tics which, due to 2 relative fast movement of water in the soil, may
cause pollution of groundwat: These incl.de but are not limited to
land mapped by the soil conssrvation service, United States department
of agriculture, as the following soil series: Agawam, Bridgehampton,
Deerfield, Enfield, Gloucester-Bridgehampton, Gloucester-Hinckley,
Hinckley, Hinckley-Enfield., Lippitt, Merrimac, Ninigret, Quonset,
Raypol, Scarboro, Sudbury, Tisbury, and Wiandsor.

(f) "Family". (1) One or more persons occupying a single house-
keeping unit -ho are related by blood, narriage, or adoption, or where
there is a le 1l responsibility for ;ustody or care, and any domestic
servants thereof, (2) not more than three adult persoas who are not so
reiated occupying a single housekeeping unit or (3) a2 community resi-
dence licensec )y the state for six or fewer retarded children or
adults or not more thac eight mentally disabled per:ons.

(g) "Floodplains" or "flood hazard area". An area that has a one
(1) percent or greater change of inundation in any given year, as
delineated by appropriaste federal or state agencies, or by the city or
town, using accepted hydrologic and engineering practices.

(h) "Imperfectly irained soils”. Land for which the estimated
seasonal high water table level 1is less than four (4) fecet from the
ground surface, including but not limited to the following
moderately-well drained, poorly drained, and very poorly drained soil
ser1es mapped by the soil conservation service, United States ‘lepart-
ment of agriculture-Adrian, Birchwood, Carlisle, Deerfield, Ipswich,
Leicester, Mansfic ., Matunuck, Ninigret, Pittstown, Podunk, Rainbow,
Raypol, Ridgebury, Rumney, Scarboro, Scio, Stissing, Sudbury, Suttou,

Tisbury, Walpole, Wapping, hitman, and Woodbridge.
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(i) "Land developm;nt project”. A pro, ct in which one or more
lots, tracts or parcels of land are to be ‘eveloped as a coordinated
site tor a complex of activities, units or atrudtures, including, but
not 1ini£ed to, re:xd;ntial cluster develooment, and plaaned develop-
ment, when permitted by a city or town 2zoning ordinance and authorized
by the planning board or commission.

(j) "Mediation". A voluntary negotiating process in which par-
ties 1n a dispute mutually select a neutra ediator to assist them in
jointly explcring and settling their differences, culminating in a
written agreemeut which the parties tl_...elves create and consider ac-
ceptabl=.

(k) "Non-corforming development". Activities, wuses, buildiags,
structures, lots or improvements lawfully existing at the time of
adcption or amendment of a3 zoning ordinance and not in conformity with
the provisions of cuch crdi-nce.-

(1) "Overlay district". A district established in a zoning ordi-
nance that i1mposes specified requirements in additibn to those other-
wise applicable 1in the districts or parts of districts on which the
overlay district is superimposed.

{m) "Plained development™. A development where specified mini-
mum area of land is planned and devel ~d as a .e entity. A
plan 4 d-velopment may accommodate . :idential aercial. indus-
trial, and ciher uses separately cr jointly, and may incluce one or
mcore public or gquasi-public common areas.

{rn) "Residential cluster development”. A development where a
specified minimum 4area is developed acco:ding to a plan at specified
densities as a complex of single or multi-family housing units or a
combination of housing types in more than one structure with oge or
more common oper space areas, designed to serve the dev~ opment.

A(o) “Rocky soils”. Land having more than one (1) perceant of the
surface area made up of exposed bedrock >r soils too thin over bedrock

for use: these include but are not limited to land mapped by the so1il
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counservaction service, United States desartmeat of agriculture as
Canton and Charlton fige saady loams, very tocky,
Canton-Charletoa<Ro« outcrop complex; or rock outcrop-Cantoa complex
or rock outcrop.

(p* "Slowly permeable soils”. Land characteristically having a
fragipan substratum layer wh.se estimated permeability rate is less
than two-tenths (0.2) inches per hour, including but not limited to
land mapped by the :-il conservation service of the United States
department of agriculture as soil series Birchwood, Broadbrook,
Mansfield, Newport, Paxtom, Pittstowa, Poquonock, Rainbow, Ridgebury,
Stissing, Whitman, and Woodbridge.

(q) "Steep slopes”. Land for which the average slope exceeds ten
(10) percent, that is, a change of ten (10) feet vertically per one
hundred (100) feet gorizontally, or such grade as is specified ia 3
zoning ordinance.

(r) "Transfer of development rights". The transfer of develop-
nent potential or development density from one parcel of land to

another. The development right, one of many property rights, .s

severed from the first or "sending” parcel and attached to the secsnd

or ''recipient"” or 'receiving" parcel. Land owners in sending areas
give up their developmént rights and are compensated by land owners in
the "receiving" areas who benefit from a density bonus. The parcels
of land may or may aot be contiguous and the sending and receiving
land owners may or may not be the same person Or persons.

(s) "Unnecessary hardship”. An exceptional physical condition
that is unique to a parcel of land or a structure and not generally
characteristic of the district or surrounding area, that is not the
result of any act:on or failure to act by an appellant or any current
or prior owner of the land or structure, and which would cause tota.
deprivation of all beneficial use of the land or structure 1f the
provisions of the zoning ordinance applicable thereto were strictly

enforced.
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(t) "Variaace". Permission to depart from the literal require-
ments and provisions of a zoning ordinance adopted in accorgancc vith
the provisions of this chapter.

(u) "Wetland coa;tal". A salt wmarsh bordering om the tidal
waters of this state and contiguous uplands extending no more than
fifty (5C) yards inland therefrom as defined in section 2-1-14 of the
general laws.

{v) "wetland, freshwater”. A marsh, swamp, bog, pond, river,
river or stream flood plain or ba ., area subject to flooding or storm
flowage, emergent or submergent plant community in any body of fresh
water, or area withia fifty feet of the edge of a bog, marsh, swamp,
or pond, as def:ned in section 2-1-.0 of the general laws.

(w) "Zoning dJdistrict map'. A map or maps, and such written de-
scription, which delineates the boundaries of zoning districts and are
part of <he zoniny crdinance.

(x) "Zoning ordinance”. A c:ty or town ordxngnce which sets
forth regulatious and standards reiating to the nature and extent of
the uses a1 ur dumensioos of ~d and of buildings and other struc-
tures ther .o ad >ted 1.1 iccor.aace with the provisions of this chap-
ter.

45-24-28. Gen 3. :urposes of ordinance. -- For the purposes of

promoting the p.o.ic health, safety, morals, and general welfare, a
zcaing ordinance shall provide for the implemeatation of land use and
develepment policies, g , and patterns contained 1n the city or
town cumpiehensive plan. .o order to accomplish these purposes, a
zoning ordinance may:

(a) provide sufficient space in appropriate locations for a range
5f uses and 1ntensitizs of use anpropriate to the character and needs
of the city or town:

{t) relate the uvse of land to 5 physical characteristics and
capabilities and to the availibility of public facilities and ser-

vices,;
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(¢ promote the cooservation of eaergy, opea space, natural
resources, and significaat natural features;

(d) contrel air, water, groundwater and noise pa Jtion, soil
erosion, and sedimentation; pr./ided that nothing contained herein
shall supersede the statutory authority of agencies of state goveran-
ment pertaining to these matte s.

(e) : .ance the cultural and historic character of the city or
town;

(€£) pres.-ve  ricultural land;

(g) facilita e the adequate and econc- ¢ provision of and/or pro-
tect substantial public investmeat in transportation, water, sewage
disposal, solid waste disposal, sc »>ols, recreation, open space, and
other public requirements;

(h) promote a ‘choice of housing opportunities for all economic
and social groups;

(1) secure safety from fi:e, flood, and other dangers from anatu-
ral or man-made disaster;

(j) lessen traffic congestion;

(k) provide adequate light and air; and

(1) promote the esta.lishmeat of population dénsxties and coa.en-
trations that will contribute to the well-being of persons, families
ans neighborhoods and prevent che overcrowding and/or underutilizaticnm
¢f land.

45-24-29. Comteats of ordinance. -- (a) A zoning ordinance shall

livi¢ a2 city or town inmto districts, which may include overlay dis-
tric.s and specially planned areas, of s 1 number, shape, and area as
deemed suited to carry out the purpos- f this chapter. Regulations
shall be uniform for each land use or type of building or structure
within a district, but may differ from those in other districts.

(b) A zoning ordinance may :clude provisions for:

(1) Limiting and restricting buildings and other structures to

specified zoning districts and regulating said buildiogs and other

-G
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_stiuct e#s according to their type and the cature and exteat of their
use and rezulating the nature a2ad exteat of the use of land for hous-
ing, business, commerce, industry, ope space, or other use.

(2) Restricting Abuxldings, structures, land wuses, and other
deve. sment by performance standards or otner requirements related to
air and water and groundwater ~>ll.. .a, noise and glare, soil erosion
and  sedimen.at.in, and/>r availability arnt capacity of existing or
plarned pubiilc services.

(3) R-gu.3i1t:ng -he height, number of stories, and size of build-
iogs and structures and the d:mensions, size, building ccverage, and
lavout cf lets or cevelopment areas and regulating access to sunlight
for s: :r enesgy systems.

.- ecrtving floor area ratios and other ratios and techniques
¢ erawing the inteasyty of use and the provision of adequate light and
airl.

(5) Lesignat:ing requirements for pen space, yards, courts and
the density 5t population.

(0" U=s1gnatiag floed plains or flood hazard a-eas and sigoifi-
cant natural areas, and controlling development in these areas.

¢7) Teoviding standards for and requiring the provision of ade-
qeat2 and propeviv designed phvsical improvements iancluding off-street
farkiag avels off-street loading .reas, lighting, fencicg, land-

s.sping «td «tless 1n connection with ay use of land, building or

4. t:,vviting and  limiting  development and land use 1o areas
~hers stch d=2v2icpment is deemed to cr2ate a hazard to the public
Fealth cr safery.

{3y Tontrelléing extractive 1adustries and earth removal activi-
*res, aad r2 07102 restoration of land after such activities.

P2V Bepulating sanitary landfi.

iT1" Segilatine si1gns and bi.lboirds and other cutdoor advertis-

ing deovices,



(12) Designating airpert hazarc zones under the provisions of

chapter 1-3 entitled "Airport Zoning," and enforcement of said bhazard
zones under the provisions established in said general laws.

(1. Designating areas of historic, archaeological or architec-
tural va. and regulating develcpment in such areas .ader the provi-
sions of chapter 45-24.1 entitled "Historic Area Zcning."

(14) Providing standards ard requirements for the regulation,
review and approval of any site p'in in conoection with any use of
land, building or structure desig ted 1n a zoning ordinance.

(15) Authorizing 1increases an the permissible density of popu-
lation or intensity of use as a condition for 1increased open space,
housing fcr low and moderate income persons, traffic and pedestrian
.mprovements, public facilities and other amenities. Such provisizas
in the zoning ordioance shall be specific as to maximum allowable den-
sities of population or 1ntensities of use and shall state specific
improvements and amenities.

(16) Establishing a system for transfer of development rights
withia ~-r between zoning districts designated in a zoming oriinance.
{17 “onsolidating public hearings when more than one heariaog
would otherwise be required in considering a proposed amendment or
developament.

45-24-30. Power of council to adopt -- Zonformity to plan. --

For the purpose of promoting the publiic heaith, safety, morals and
general welfare, 8 city or town <ouncil shall have the power, in ac-
cordance with the provisions of this chapter, to adopt, amezd or
repeal, and to administer and eaforce a zoming ordinsace. Frovisions
of a zoning ordinance may be set forth in text, maps, charts or other
form. A zoning ordigcance shall be in general coanformity with the coa-
prehensive community plan or plan of land use which has been adopted
by the city or town planning board or commission and/or by the caity or
town council under provisions of caapter 45-22 of the general laws or

of home rule or legislative charters.
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45-26-31. Notice and hearing requirement. -- (a) No zoning ordi-

nance shall be adopted, ar  =d or repealed until after a public hear~
~gq nas been hel~ upcn the quest: before the city or towa council

wao sha first give notice of su:h public hearing by publicatioa of
iot.-e in a newspaper of general circulation within such cities or
towns at least once each weex for three (3) successive weeks prior to
the date of such hearing, which may include the week ian which the
hearing 1s to be held. at whic hearing opportunity shall be given teo
all persons inierestec to be hea-d upon the matter of the proposed
ordginance. wWritten notice. wnich may bhe a copy of said newspaper
notice, snhall be mailed to all :djacent <cities and towns and the
statew de plannning program at least two (2) weeks prior to the hear-
ing. Such newspaper notice shall:

(1) specify the place of said hearing and the time of its com-
mencement

(2) 1rdicat~ rnat sdoption, amendment or repeal of a zoning ordi-
~ance 1s urnler .ons.eration;

(3) swmmarice or describe the matter under consid=ration;

{4} advise these interested where and when a copy of the matter
un r ¢oastieration may be obtained or examined and copired; and

{5) 1ndicate that the proposals shown thereon may te modified or
amended prior o the close of the public hearing without further
advertising, as a res of further study or because of the views
expressed at the public hearing. Aay such mod:fication or amendment
nust be presented for public comment in the course of said hearing.

{o) (1) Where a proposed amendment to an existing ordinance
includes a2 specific change in a zoning district map, public notice
shall be given as required by subsection (a) of this section at least
three (3} weeks bhefore the hearing, which may include the week the
hearing 1s to re held, and written notice of the time and place of
such hearing 3.1 the nature and purpose thereof shail be sent to all

cwners of real property whose property is located withino two hundred
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(200) feet of the -=rimeter of the area proposed for change. Notice
shall also be sent . he clerk in any adjacent city or town whose
boundary lies w.thin two hundred (200) feet or within the irea pro-
posea for change.

(2) Notification pursuant to this subsection shall not be re-
quired where subsection (b) (1) of this section i result 1n a2 re-
quire. to notify twenty (20) or more prope ywners, or such
greater pumber as may be specified in the ordinance provided that the
required newspaper notice also include in additica to the 1tems speci-
fied in subsection (a) of this section, a map showing the existing and
proposed boundaries, zoning district boundaries and existing streets
and roads.

(3) For purposes of this section:

(A) a specific: change in a zoaing district map shall be defined
as a change which alt:rs the location ¢ the boundaries of a zoaing
district in a limited geographic area, or would result in a require-
ment to not-fy fewer than the number of property owoers specified 1in
subsection (b) (2) o. this section;

(B) an  owner >f real property” is the owner of record as shown
ia the curreat reccr.s of the city or town assessor as of the date of
filing the propossl.

(c) Written not ze of an amendmeat to the ordinance which is com-
prehensive or gemeral 1o nat.cre shall not be required to be mailed to
owners of real property located with:in two hundred (200) feet of the
perimeter of the area or areas proposed for change. Writtea nootice
shall be sent to the clerks of all adjacent cities and towns :ad <to
the statewide plsaning program.

(d) Notwithstanding the provisions of section 45-24-27, the ¢
or town council may in approving a zone change limit such change to
one (1) of the permitted uses in the zone to which the subject land is
rezoned, and impose such limitations and conditions upon the use of

the la.z as it deems necessary. The responsible city or town official
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.shall cause the limitations and conditions so imposed to be clearly

noted oa the rezoning map. [f the permitted use for which the land
has been rezoned is abandoned or i:f the land 1s not used for that pur-
pose for a period of L;o (2) years or more, the city or town counacil
may, after a public hearing as hereinbefore set forth, change the land
to 1ts original zoning use before such petition was led.

45-24-32. Prece e foc adoption. -- T nedfiat:.y; upon receipt of

a3 proposat for adopti.:, amendment o repeal of a zoning ordinance or
zzaing - 5 by 3 citv or town council, the couac:l shall rcefer such
propesa. o the c.ty or towa plansing board or commission for study
and recommendation. The planaing board or commission shall report to
sai1d council w1thin forty-five («5) days after receipt of the proposal
by the «c¢itv or tew council, giving its findirgs and recommendations
if 1t deems necessary. The city or town council shall schedule a
public hearing withia sixty (60) days of re- .pt of a pruposal, giving
proper nctice as prescribed  in section 4%-24-31. The ci*. or t a
cruacil shall render 2 decision on any suEh prcrosal within forty-five

(457 days attec the Jate of completicr. of the _ublic hearing.

e

L= feview bv olanning board ocr  tommission  -- Require-

P

ments. -- Among its findings and recommendations to the city or town
ccugpcii with respect to a proposal for adoption, amendment or repeal
2f 3 zorire ~riinance or zoning map, ihe planning board or commission:

(a) ..a11 include a statement on the general conformity of the
cropoasal -1th the compreheasive plan; and

(b nay 1aclude, as appropria‘e, a demonstrat.on 2f recognition
and c.osideration of:

{1, potent:iai soi1l erosion problems;

A tertiol preblems of building on steep slopes;
{2y rne nazards of flowding,
(&) rthe tifficulty of development in rocky scils or imgerfectly

draioed and sicwly permeably soils;

“lau-
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(5) the values and dynamic nature of coastal poands anad shorelipe
festures and the 1mpact thereon of the proposed ordinance or asmend-
meat,;

(6) the valu-s of retaining forest land or agricultural land;

(7) the potential for groundwater pollution from certain types of
jevelopment in excessively permeable soils:

(8) the values of fresh water wetlands systems;

(9) the values of comratible land uses, stat lity of land uses
and harmony with neighboring uses; and

(10) the availability and adequacy of public facilities and ser-
vices affected by or required to serve the prc-ased development and
the area in which it may be located.

45-24-34. Land development proi- s. -- An ordinance adopted

pursuant o this chapter may include provisions aad standards for and
may establish districts fur or otherwise provide for the creatiorn of
land develcpment projects including rgsidential cluster developmeat
and plaanned development.

(a) A zoning ordinance adopted pursuant to this chapter which
permits or allows for ¢ae creation of a land development projecz shall
require that any such project be referred to the city or town placaing
board or commission for approval, in accordance with the procedures
established by chapter 45-23 of the general laws of Rhode Island,
including those for appeal and judicial review, and with any ordi-
nances or regulations adopted pursuant thereto, whether or aot the
Land development coastitutes a subdivision as defined in said chapter
45-23.

(b) No such land development project shall be initiated until a
plan of same has been submitted to said planning board or commissioesn,
a public hearing has been held thereon, aad approval has been granted
by said planning board or commission. In reviewiang, hearing and
deciding upon a land development project, the city or t:w»n planning

board or commission may be empowered to permit adjustments in density
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and dimensi.nal requirements within such 2 pro ect provided standards
for such adjustments are spec.fically described in the zoning ordi-
nance, and wmay be empowered to apply such spec:al conditions and
stipulations to the apéroval as may, 1a the opinioa of the plaaning
board or commission, be required toc maintaia harmoaoy with neighboring
uses and prcmote the ~bje:tives of tnhe comprehensive plan aod zoning
ordinance.

{¢) In regulating land development projects, ao srdinance .dopted
pursuant to this chapter may include, bSut 1s oct limited to, reguia-
tions govern:ing the following:

(1) a minimum area or site size for a land development project;

{2) uses to be permitted within such a development,

(3) ratros of residential to nonresidential uses where applica-
ble;

(4, daximum dcnsitr per lot and maximum density for the entire
Jdevelopment witn provisions for adjustment of spplicable lot density
ang dimensional standacris where spen space 1s to De permanently set
asitde tor public or common use; where the physical characteristics,
location, and,or si1ze of the site require such adjustment or where rhe
location, size and type of housing uiits, commerc:al, 1ndustrial or
other uses require such adjusiment;

{$) roads, Jrivewavs, wutilities, parking aand other facilities,
and may distinguish between thase intended to remain 1n private owner-
ship or to be dedicated to the public, provided that any cuch facili-
ties which ave intended to Dbe dJdedicated tco the public shall meet
applicatle requirements of any ordinance and regulations adopted pur-
suant Lo chapter 45-23 of the general laws of Rhode Island.

«3-24-35. Nonconforming development. -- Any city or town adopt-

ing >r amend:ing a z.ning ordinance under this act shail make provisiocn
therein for any levelopment lawfully existing at -he time of adoption
or amendment of the zoniog ordinance, but which does not comply with

cne or more provisions of the ordisance or amendment as idopted. The
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zonigg ordinsnce ,hall permit continuance of noncooforming developmeat
wi' ut change except that:

(a) Zoning ordinances may provide for modification of noac nforg-
ing deveiopment when such modificatios would result ia a greater
degree of conformance to the zoning ordicance, as provided for 1in
secti. t 45-24-6.

(b) Zoning ordinances may provide for elimigsation of nonconform-

ing development by amortization, as provided for in section 45-24-37.

45-24-36. Modificationa of woonconforming developme:r. -- (a) A
zon. . ordinance may provide that, in the event a nonconforming devel-

opment is abandoned or discontinued for a period of time stated in the
ordinance, it shall oot thereafter be -esumed or reestablished except
in conformance with the ordinance. A structure shall be considered
abandoned if it is fully or partially demolished or othe~vise physi-
caily altered so as to bring it into conformance, or into a gre=ater
degree of conformsnce, with the ordxngnce. The use of a struct.re or
land shall be considered discontinued if the activity or operation
ceases, the prem:i.2s are vacated, machinery, equipment or fixtu-es are
removed, or other action terminating the use is takea.

(b) A zoning ordinance may provide that, 1n the eveant that a non-
conforming structure o. ~rovement is damaged by any means or combi-
nation of means i0 an tent stated in the ordinance, 3s measured by
appraised value, area occupied, or other appropriate measure, 1t shall
not thereafter be restored except in conformance with the ordinance.

(c) A zoning ordinance may provide that a ncaconforming develop-
ment may be ~odified under all of the following conditiocns:

(1) A permit for a special exception, authorizing modification,
must be issued by the zoaing board of appeals, following the procedure
established in this act aad in the zoning ordinaace.

(2) Any modification shall bring the development more closely
Ltata conformance with the 2zoning ordinance. Modifications authorized

under <his provision shall not result in the enlargemeant or exteasion
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‘oI a moaconforming structure or improvement or in a chaage to a land

use that i: ’irst permitted in a less restrictive zone than the previ-
ously existing land use.

45-24-37. Elimination of nonconforming development Sy amortiza-

tion. == (a) A zoning ordinance ma authorize the city or town c-
ro elimina- -onconforming development by amortization of the .
rhereot. .ae purpose of such action shall be to promote the public
health, safe.: or general welfare  recucing conflicts ~etween land
uses, ~onverting 3 -~as from inappropriate to appropriate land uses,
raring open spac : enhancing the cultural or histor:1  :aracter,
integrity or quality of a community. Elimination may include the ces-
sation or modification of a lLand use or the total or partial demoli-
tion or removal of a structure or improvement.

{b) A citv or town council shall utilize the following procedures
.n elimipr2ting anncorforming develobmenl by amortization:

(1) The ci°v or town council shall by resolut on direct an appro-
priate city or town agency or official %o survey all or portions of
rhe city or town to determine the existence aad location therein of
nonconforming devel.pmesnt. Upon the adoption of such a resoluc.on,
~he investigation shall immediately o0e commenced and the results
thereof submitted to the governing body within twel/e (12) months
thereafter. The findings shall be filed with the planning board or
commissica of the city or town and a copy thereof with the city or
town clerk, and shall be a matter of public record.

(2) Sa:d plannoing board or commission shall, within one (1) year
after receipt of such report, determine wtich, if any, of the gon-
conforming development set forth in the report cause substantial det-
riment to the public welfare, adversely affect the surrounding area in
-=:ch 1t is located, or substantially impair the inteat and purpose of

¢+ comprzhensive plan or zoning ordinance. It shall forthwith there-
after notify the city or town cc acil of its findings. The council

shail thereupon conduct public hearings to determine which, if any, of
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;s may be assigned in the ordinance. The zoning ordinance shall alse
make provision for appointment of the zoning enforcement official -
agency, where enforcement duties and responsibilities are not char,ed
to an existing officiai or agency.

(b) A zoning ordinance shall designate (1) the officer or agency
responsible for ma:atenance of the text ad map ana the office or
agency responsible for review of these at :eas. .ole iatervals to
1dent1fy any changes oecessary.

45-24-39. Zoning board of review - Establishieat. -- (a) A

zoning ordinance adopted pursuant to this chapter shall provide for
creation of a zoning board of review and for appointment of members
and organization of said board as specified in the zoning ordinance,
or, in cities and towns with home rule charters or legislative <char-
ters, as provided in said charters.

t) Except as provided elsewhere in this section, or ig a
hceme-rule charter or legislative charter, the board ‘of review shall
consist of five (5) members, each to hold foice for the term of five
(5) years; provided, however, that the original appointments shall be
made tftor terms of one (1), two (2), three (3), four (&), and five (5)
years respectively. The chairmaa, or 1ian his absence, the acting
chairman, may administer oaths and compel the attendance of witnesses.
Unless otherwise provided by a home-rule charter or legislative char-
ter, the mavor of any city or the town -~ouncil of any town shall have
the rignt to:

(1) name an auxiliary or sixth (oth) member of said board of
review of said city or town, as the case may be, who shall sit as an
active member when and if a member of said board is '.nable to serve at
any hearing, upon request of the chairman of said board.

(2) name an additional auxiliary or seventh (7th) member of said
board of review, to sit as an active member when and if a member of
said board 1is wunable to serve at any hearing upon request of the

chairman of said board.
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(¢) Zoning boards of review 1n existence on the effective date of
adoption o: a zoning ordinance under this chapter shall be considered
to be the zoning board of review for purposes of this chapter, and are
exempt from provisions of this chaoter respecting terms of originally
appointed members.

(d) Where not provided for ia the <city or town charter, the
zoning ordinance shall specify qualifications for those zoning board
members first appointed subsequent to adoptiom of am ordinance pur-
suant to th.s chapter, and procedures for filling vacancies i1n unex-
pired terms.

«>-24-40. Powers of board of review. -- Vote required for ac-

tion. The board of review shall have the following powers:

(a) To hear and decide appeals where it is alleged there is error
ia any order, requirement, decision, or determination made by an
administrative officer in the enforcement of this chapter or of aay
ordinance adopted pursuant hereto.

(b) To bhear and decide specral exceptions to the terms of the
ordinance, upon which such board is authorized to pass under such
ordinance.

{c) To authorize wupoa appeal 1o specific cases such variance in
the application of the terms of the ordinance as will oot be coatrary
to the public ipterest, where owing to special conditions a literal
enforcement of the provisions of the ordinance will result in unnec-
essary hardship, and so that the spirit of the ordinance shall be
ocbserved and substantial justice done.

(d) In exercising the powers contained in subsections {a) and (c)
the board may, in conformity with the provisions of this chapter,
reverse or affirm wholly or partly or may modify the order, require-
ment, decision, or determination appealed from and may make such
order, requirement, decision or Jetermination as ought to be made, and

to that end shall have the powers of the officer from whom the appeal

was taken.
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(e) The concurring vot. of three (3) members of the board shall
be necessary to reverse any order, requirement, decision or determina-
tion of any such administrative officer, and the concurring vote of
four (4) members of the board shall be required to decide 1a favor of
the applicant oa aay matt - withio the discretion of the bosrd upoan
which 1t 1s required to pass uader such ordicance or to effect any
variation 1n the application of such nrdinance.

(f) In granting a variance under subsection (c) of this section,
or 1n permitiing a special exception under subsection (b) of this
section, the zoning board review may apply such special conditions to
the grant that may, in the opinion of the board, be required to main-
tain harmony with neighboring uses and promote the objectives of the
comprehensive plan and zoning ordinance. Such special conditions 3ay
include, but are n~t limited to, pruvisions for:

(1) minunizing adveirse mpact of the deve >pmeat upon other laind,
including the tvpe, intensity, and performance of activities;

12) controlling the sequence of de.~lcpment, including when it
must be commenced and completed;

{3) controiling the duration of use or development and the time
within which any temporary structure must be removed;

(&) assuring satisfactory installation and maintenaoce of re-
quired public improvements;

(5) de<ignating the exact location and nature of dJdevelopsr t; an!

\%, establishing detailed records by submission of drawings,

maps, plats, or specifications.

45-24-41. Expenses of zoning board of review - Fees. -- An ordi-
.
nance adopted pursuant to this chapter may provide for the following:
(aj Reasonable fees to be paid by the appellant or applicant for
the review and hearing of appeals and applications and recording of
the decisions thereon.
(b) The ragaging of legal counsel, experts and clerical assis-

tance by the board to aid 1n the discharge of i1t: luties.
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(¢) Reaumera. »a to board members and reimbursement for expenses
incurred in perform ce of official duties.

45-24-42. Appeals and applications to zoning board of review. --

(a) Ao appeal to ths zoning board of review may be taken by any person
aggrieved or by aay officer, department, beoard, or bureau of the
municipality affected by any decision of the zoning enforcement offi-
cer or agency. Such appeal shall be taken withia thirty (30) days by
filing with the officer or agency from whom the appeal is takea and
with the zoning board of review a notice of appeal specifying the
grouad thereof. The officer or agency from whom the appeal is taken
shall forthwith traosmit to the board all the papers comstituting the
record upon which the action appealed from was taken.

(b) An application to the zoning board of review may be made by
any person, group, agenCy or corporation desiring such action by
filiog, with the zonig enforcement officer or agency, an application
describing the request and supported by such data and evidence as may
be required by the board or by the terms of the ordinauceL' The zoniaog
enforcement officer or agency shall immediately transmit each applica-
tion received to the zoning board of review, and shall traasmit a copy
of each application to the planning board or commission.

45-24-43, Stav of proceedings on appeal to zoning board of

ceview. -=- An appesl shall stay all proceedings in furtherance of the
action appesled from, unless the zoning enforcement offic=r or agenc,
from whom the appeal is taken certifies to the board of review, after
an appeal shall have been duly filed, that by reasoa of facts state in
the certificate a8 stay would io the officer's or agency's opinion
cause imminent peril to life or property. In such case proceedings
shall not be stayed other than by a restraining order which may be
granted by a court of competent jurisdiction on application thereof
and upon aootice to the officer of agency from whom the appeal is taken

on due cause shown.
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45-24-64. Public hearing by zoning board of r _.ew. The board

of review shall fix a reasonable time for the hearing ot the appeal,

give public notice thereof, as well as due notice to the parties in

interest, and Jecide the same withia a reasonable time. Upon the
[

hearing any party may appear in persoa or by ageat or by attorney.

45-24-45. Records of board. -- The board shall keep minutes of

1ts proceedi. zs,” showing the vote of each member upon each question,
or if absent or fa.liog to vote, indicating such fact, and shall keep
records of its ;xaninations and other official actions, all of which
shall be filed 1mmediately ia the office of the board and shall be a
public record. Copies of all records shall also be filed in the

office of the 2cning enforcement officer or agency.

45-24-46. Yediation option. -- A zoning ordinance may make

provision for mediation of disagreements throught the procedures set
forth 1n this section.

(a) Parties to proceedings authorized 1in sections 45-24-34,
45-24-39 through 45-24-45, 45-24-47 and 45-26-50 may utilize mediation
as an aid in c.mpleting such proceedings.

(b) In proceeJ&ngs before the planning board or zoning board of
ceview, 1a no case shall the respective board 1nitiate mediation or
participate as a mediatory party. Mediation shall supplement, not
replace, Lhose procedures in the above referenced section once they
have been formally initiated. Nothing in this section snall be iater-
preted as expanding or limiting.nunicipll police power or as modifying
any principles of substantive law.

(c) Participation .n mediation shall be wholly voluntary. The
appropriateness of mediation shall be determined by the particulars in
each case and the willing:ess of the partics to negotiate.

(d) Any ounicipality offering the mediation option shall assure
that 1in each case, the - Jdiating rties, assisted by the mediator as
appropriate, develop terms and cor .:ions for:

(1) Funding mediation.
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(2) Selecting a mediator who, at a minisum, Mall have a working
knowledge of aunicipal zoning and subdivision procedures and demon-
strated skills io med:atioa.

{3) Completing mediationm, including time limits for such comple-
tion.

(4) Suspending time limits otherwise authorized in this chapter
provided there is written consent by the mediating parties, and by an
applicant or municipal decision-making body if either is not a party
to the mediation.

(5) Identifying any additional important parties and affording
them the opporturity to participate.

(6) Subject to legal restraints, determining whether some or all
of the mediation sessions shall be open or closed to the public.

(7) Assuric, that mediated solutions are in writing and signed by
the parties, and become subject oL review and approval by the appco-
priate decision-making body pursuant to the authorized procedures set
forth in the other sections ot this chapter.

(e) No offers or statements made 1n the mediation sessions,
excluding the final written mediated agreement, shall be admissible as
evidence in any subsequent judicial or administrative proceedings.

45-26-47, Appeals to superior court. -- Any persom or persoas

jointly or severally aggrieved by a decision of the zoning board may
appeal to the superior court for the county in which the municipaliity
1s situated by filing a complaint setting forth the reasons of aspesl
within tweaty (20) days after such decision has been filed ia tae
cffice of the zoning board. The zoning board shall file the original
documents acted wupon by it and constituting the record of the case
appealed from, or certified copies thereof, together with such other
facts as may be pertinent, with the clerk of the court within ten (10)
days after being served with a copy of the complaint. When the coa-
plaint is filed by somecne other than the original applicant or appel-

lant, such original applicant or appellant and the members of the
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zoning board shall be made  arties to such proceedings. The appeal
shall not stay proceedings upon tane decision appealed from, but the
court may, in its discretioa, grant 8 stay om appropriate terms and
make such other orders as it deems necessary for an equitable disposi-
tioa of the appeal.

[f, before the date set for hearing in the superior court, appli-
cation is made to the court for leave to present additional evidence
before the zoning board and it is showa to the satisfaction of the
court that the additional evidence :s material and that there were
good reasons for the failure to present it at the hearing before the
zoning board, tne court may order that the additional evidence be
taken before the zoning board upon conditions determined by the court.
The =zoning board may modify its findings and decision by reasoa of
such additional evidence and shall file that evidence and any modifi-
cations, new tindings or decisioas with the superior court.

The review shall be conducted by the super;or court without a
jury. The court shall consider the reccrd of the hearing before the
zoaing board snd 1f it shall appear to the court that additional evi-
dence 1s necessary for the proper disposition of the matter, 1t wmay
allow any party to such appeal to present such evidence in open court,
which evidence along with said report shall constitute the record upon
which the determination of the court shall be made.

‘he  court shall not substitute 1ts judgment for that of the
,zoning board as to the weight of the evidence on questioas of fact.
The <court may affirm the decision of the zomsing board or remand the
case for further proceedings, or may reverse or modify the decision 1f
substantial rights of the appellant have been prejudiced because of
findings, 1nferences, conclusions or decisions which are: (1) 1in
violation of constitutional, statutory or ordinance provisions; (2) 1n
excess of the author:ty granted to the zoning board by statute or
ordinance; (3) male wupon unlawful proceaure; (4) 3ffected by other

error of law; (3) clearly erroneous 1n view of the reliabls, probative
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and substantial eviden-e of the whole record; or (6) arbitrary or
capricious or chara-:erized by abuse of discretioa or clearly uawar-
ranted exercise of discretion.

The provisions of this section shall apply to appeals from all
zoning boards of review of any city or town, whether or not such city
or town has adopted the provisions of this chapter.

45-24-48. Priority in judicial proceedings. -- Upon the entry of

any case or proceeding brought under the provisioas of this chapter,
including pending appeals and appeals hereinafter taken .o sa 1 court,
referred to in section 45-24-47, the court shall at tae r=_ uest of
either party advance the case, so that the matter shall be afforded
precedence on the calendar and shall thereupon be heard and determined
with as little delay as possable.

45-24-49. Penalty for violation. -- A zoning ordinance adopted

pursuant t¢ the prov;sions nf this chapter shall provide for a penalty
for any violaiton of said zoning ordinance or for a violation of aay
terms or conditions of any action of the zoning hoard of review. The
penalty for such vic.ation shall not exceed one bundred dollars ($100)
for each violation and each day of the existence of any such violation
shall be deemed to be a separate offense. Any such fine shall inure
to the city or town.

45-24-50. Judicial aid in eanforcement. -- The supreme court and

the superior court, wi.lhim their respective jurisdictioams, or say jus-
tice of either of said courts in vacation, shall, upon due proceedings
1n th* name of the city or town instituted by its city or town solic-
1tor, have power . -ssue any extraordinary writs or to proceed ac-
cording to the course .f ejuity or both:

(a) To restrain the erection, alteratiop, or use of any building,
structure, sign, or lany erected, altered, or used in violatioa of the
provisions of any zoning ordinance enacted under the authority of this
chapter, and to order its removal or abatement as a nuisance;

(b) To compel compliance with the provisions of aay zoning ordi-

nance enacted under the authority of this chapter; and/or;
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(¢) To order the removal by the owner of any building, structure,
siga or improvement existing ia violation of any zoning ordinance
enacted under the provisions of this chapter aad to authorize some
official of such city‘or town ia default . such remcval .; the owner
to remove it at the expense of such owner.

45-24-51. Re:mbursement to city or town. <-- When under the

provisions of any judgment, order, or decree, in any such proceeding,
any work 1s done or materials furnished by an official of the city or
town ov by the order of such official, at the expense of the owner, in
removing a building, structure, sign or other improvement unlawfully
existing, the value of such work and material may be recovered iz an
action of the case, brought in said superior court against such owner,
and if any such work or materials shall have been done or furnished by
or at the cost of the city or town, such official shall cause the sanme
to be brovght in the name of the city or town.

45-24-52. Creat .n_ of vested rights or encumbrances. -- Nothing

1n this chapter or any ordinance enacted under the authority of this
chapter shall <create or be construed to create any ~-%ed zights in
any person, firm, or corporation, or to be or create an, encu .rances
upon the title of any person, firm, or corporation in any property
affected by any such ordinance.

45-24-53. Severability. -- If any provision of this chapter or

of any rule., regulation or determination wade thereunder, cr the
application thereof to any person, agency or circumstances, is held
invalid by a court of competent jurisiiction, the rema:nder -: the
chapter, rule, reguiation, or determination and the app: cation of
such provisions to other persons, agencies, or circumstances shail not
be affected thereby. The invalidity of any section or sections or
parts of any section or sections of this chapter shall not affect the
vaiidity of the remainder of the cnapter.

SECTION 2. Chapter 1-3 of the General Laws entitled "Airport

Zoning'" is hereby amended as follows:
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TOW!. OF FOSTER

RECOMMENDATIONS FOR AMENDING MULTI-FAMILY ORDINANCE

Section 10 - Multi-Family Dwellings

1. Amend E.

Add: "Belore a spucial excepction for 1 muiti-family stceuct
or aulti-Tamitly Jevelupment shall be arancted, the site
plan, together with upporting documents, shail be re-
viewed by the Foster Pluanning Board, . cer which revics,
the Planning Bouard shall publish a repocrt of its findiaus
and recommendations pertaining to the conformity of
the proposed development with :ne overall community plan,
other Town policies including the encouragement of soiar
energy and the requiremencts of chis Section..."

2. Amend C - Site Plan/Building Design

Inserc After n: "Cenditions of the tract which cuan cast shad. ws
incerfering with proposed or potential use of soiar
energy systems including existing and proposed
siructures, vegetation and major topograpnic iii?ﬂli?
:n the site."

J. Amend H - Standards for Development

Add 8. "Solar Review"

"The Plunning Board may requirec that the developer
demonstrate that he has considered using site design
techniques which preserve the potential for solar encruyv
use and protect solar access in the develooment. Such,
techniques may include but need not be limited cto: 1) streve.
1ot and building orientation wnich provides maximum
southern exposure; 2) landscape planning which Jreserves
sola access; 3) patterns of development which take
advancage of slope and other topograhic features.”

Section IT - Senioe Citizen Group Housing

1. -Amend A - Purpose
"...to promote the use of land to facilitate a more

economic and energy efficient arrangement of bulldings,

common facilities, vehicular circulacicn and ucilicies...”




RECOMMENDAT (ONS FOR REMOVING

TuWN OF FOSTER

{MPEDIMENTS TO SOLAK ENERGY USH

REMUVING ZONINC BARRIERS

arcicle I - Administration and Procedure

[ Amend

Add afcer:

svelion

| = Statement of Purpose

...Co provide adequa:te light ang air...Lw e@ncourage Clw
uge of rencwable energy resources and pc.@MOLC uneray

efficient patterns of land use and developmenc."

Article I1 - Discrict Use Regulations

l. Add Note to 12 - Accessoyr Uses*

"Any use custumarily incident to uses permitted in the

disctricct and located on the sume loc.*

*Nocte -

"Attached and detached svlar energy syste
including solar collectors, storage facilities
and greenhouses shall be considered a permit:ud

Article IV - Special Regulations

. Amend Section 2 - Yard Exceptions

add to B:

Add E:

"Ordinary projections of window s:ills, solar c¢neryy svstoems
or apparatus needed Co uperate such systems, cornices or
other orname-r-al features may extend up to live feet 1ncC.
the yard."

"Attached and detached solar energy svstems includiny
solar collectors, storage [acilities dnd greenhouses
may be locuted in the side or rear - urd provided they
are placed 10 feet from the lot line. Such systums may
be erected in the front yard by special exception.”

2. Add Secrtion 12 - Height Exceptions

ve tie naximum

leignt specilied ":r gach
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TOWN ENERGY RESOLUTION

The Town Council of , resolve to promote the use

of solar energy in the Town by encouraging energy efficient patterns of land

use and development.

The Council finds that the use of renewable resources, in particular solar
energy, will benefit the community by reducing com ity-wide dependence on
expensive and unreliable fossil fuel supply. The T a finds that renewable
energy resources promise to offer a future energy source for the community

which the Town can preserve and protect through the following measures.

[t Is hereby resolved:

1) That the Town building inspector's office will make available
information and advice concerning the opportunity for solar
or energy efficient building cesign and siting to individual
or other applicants for building per its. This advise may
include referral to the Governor's Energy Orffice and Town

boards or officials {or additional information.

2) That the Town planning board will develop short and long term
plans for promoting energy efficient subdivision in the Town.
The planning board shall consider and prepare amendments to the
comprehensive plan, subdivision regulations and -»oning ordinance.
These considerations should include, but not be .imited to
educational etforts for developers incornoration nf solar access
provisions into subdivision review and proposals for modifica-
tions in the zoning ordinance to remove barriers to solar energy

use.
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