University of Rhode Island

DigitalCommons@URI

Open Access Master's Theses

1978

EXCLUSIVE AGRICULTURAL ZONING: A VIABLE PLANNING TOOL
FOR RHODE ISLAND?

Thomas E. Martin
University of Rhode Island

Follow this and additional works at: https://digitalcommons.uri.edu/theses
Terms of Use
All rights reserved under copyright.

Recommended Citation

Martin, Thomas E., "EXCLUSIVE AGRICULTURAL ZONING: A VIABLE PLANNING TOOL FOR RHODE
ISLAND?" (1978). Open Access Master's Theses. Paper 490.
https://digitalcommons.uri.edu/theses/490

This Thesis is brought to you by the University of Rhode Island. It has been accepted for inclusion in Open Access
Master's Theses by an authorized administrator of DigitalCommons@URI. For more information, please contact
digitalcommons-group@uri.edu. For permission to reuse copyrighted content, contact the author directly.


https://digitalcommons.uri.edu/
https://digitalcommons.uri.edu/theses
https://digitalcommons.uri.edu/theses?utm_source=digitalcommons.uri.edu%2Ftheses%2F490&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.uri.edu/theses/490?utm_source=digitalcommons.uri.edu%2Ftheses%2F490&utm_medium=PDF&utm_campaign=PDFCoverPages
mailto:digitalcommons-group@uri.edu










ABSTRACT

This project assesses the suitability of state mandated
exclusive agricultural zoning for Rhode Island. First, the
state's previous attempts at agricultural preservation are
discussed. The limitations of the acquisition and use value
assessment approaches are emphasized. The problems of critical
areas as an agricultural preservation tool are raised.

The project then develops criteria that an agricultural
preservation policy in Rhode Island must meet. The policy chosen
must preserve all the state's prime and unique agricultural land.
Preservation action must come soon, or large portions of the
state's remaining farmland will be lost. It is stressed that
an agricultural preservation policy must conflict minimally
with the state's housing needs and political tradition of local
control of land use.

Various land management technicues are measured against these
critieria. It is found that state controlled zoning, agricultural
districts and Transfer of Development Rights are unsuitable for
Rhode Island. Purchase of Development Rights have potential, but
it appears that they will be inadequately funded. State mandated
exclusive agricultural zoning does appear an alternative for Rhode
Island.

Based on the British Columbian experience and a bill in California,

the process by which state mandated exclusive agricultural zoning

ii









TABLE OF CONTENTS

CHAPTER I

Rhode Island's Search for An Agricultural Preservation Policy. .

The History of Rhode Island Agriculture. . . . .
The Importance of Agriculture to Rhode Island. .
The Green Acres Land Acquisition Act . . . . . .
The Farm, Forest and Open Space Act. . . . . . .

- . - -

Agricultural Land as an Area of Critical State Concern . . . . .

ConCluSionsS. . v v v & « v v o o o 4 e e e e W .
CHAPTER I1

Criteria for an Agricultural Preservation Policy
Economic Conditions. . . . . . . ¢ « « « « « . .
Demographic Conditions . . . . . . . . . . . .

Housing Conditions . . . . . . .« « « « « « « . .
Political Conditions . . . e e e e e e e e e
Agricultural Land Use Condltlons e e e e e e e
Conclusions. . . . < ¢ .« ¢ ¢ @ ¢ v e e e e e ..

CHAPTER III

A Survey of Agricultural Preservation Techniques
State Controlled Zoning. . . . . « « « « « « . .
Agricultural Districts . . . . . . . . . . . . .
Transfer of Development Rights . . . . . . . . .
Public Purchase of Development Rights. . . . . .
Specialized State Zoning . . . . . . . . . . .

Conclusions. . . . ¢ « ¢ o 4 4 4 e e e e e e e

CHAPTER 1V

How State Mandated Exclusive Agricultural Zoning
to Rhode Island. . . . . . . . . . . . « . . .
An Introduction to State Specialized Zoning. . .

. . . . . . B .

in Rhode Island

. - . . . . -

Might be Applied

. B - . . . -

. . . - - . -

How State Directed Zoning Could be Applied to Prime and Unique

Agricultural Land in Rhode Island. . . . . . .
British Columbia's Land Commission Act . . . . .
How to Define Prime Agricultural Land. . . . . .

- . . - . . -

The Restriction of Development from the Classified Lands . . . .
State Compensation for Tax Losses Resulting from Use

Value Assessment . . . . . « « + o ¢« o 4 4 o .
ConcluSionS. . « « ¢ v 4« e 4 e e e e e e 4. e .

PAGE

N OO BN

15
15
17
21
22
25
29

32
32
33
35
38
40
41

44
44

47
47
49
51

54
58



CHAPTER V Page

The Legal Aspects of Exclusive Agricultural Zoning. . . . . . . . . 61
Court Attitudes Towards Intervention in Legislative Matters. . . . . 62
Factors Courts Consider in Determining Takings . . . . . . . . . . . 64
Exclusive Agricultural Zoning Cases in Other States. . . . . . . . . 66
Natural Resource Preservation Cases. . . . . . « + « « « « « « « « . 69
ConcClusions. . . . .« v v v ¢ v et e e e e e e e e e e e e e e e e T2
CHAPTER VI
The Problems of State Mandated Exclusive Agricultural Zoning . . . . 76
The Housing Impacts of Exclusive Agricultural Zoning . . . . . . . . 77
The Costs of Exclusive Agricultural Zoning . . . . . « « v o « « « - 77
Exclusive Agricultural and Local Political Control . . . . . . . . . 78
The Political Acceptability of Exclusive Agricultural Zoning

to Rhode Island Voters . . . . . . . . ¢« v v 4« ¢ @« 4« « « o« « « . . 80
Agricultural Preservation and Landowner Rights . . . . . . . . . . . 82
Conclusions. . . . . ¢ & &« v « v v 4 4 4 e e e 4 e e e e e e e . < . 86

CHAPTER VII

Is Exclusive Agricultural Zoning a Viable Planning Tool for

Rhode Island?. . . . . . . . . o ¢ o ¢ + v e 4 e e e e e e e« .+ . 89
Some Criticisms of Exclusive Agricultural Zoning . . . . . . . . . . 90
Areas Requiring Further Research . . . . . . . . . . . . . . . . . . 93
A Final Assessment on the Viability of Exclusive Agricultural

Zoning for Rhode Island. . . . . . . . . ¢ & & & v « « « « « « + . 90
Conclusions. . .« . .+ 4 i 0 . e e e e e e e e e e e e e e e e e .99
SELECTED BIBLIOGRAPHY. . . . . ¢ ¢ ¢« ¢« v « o o o o o « « o o o « « . 102

vi















may require complex stipulations regarding the use of fertilizers,
cultivation methods and other activities that may discourage farmers.
Assuming that a satisfactory leaseback scheme were developed
that ensured that the land would continue to be farmed, public
acquisition would still raise other issues. The publically acquired
land would be removed from the tax rolls. While this fiscal impact

9

may be mitigated by revenues earned by leasebacks, it is unclear
how much farmers would be willing to pay to lease land that was, in
many cases, formerly theirs. The revenue loss will have to, in some
cases, be made up by higher taxes for the rest of the municipality.
Since property taxes are generally regressive, this may be an
inequitable way to preserve agriculture.

A more fundamental problem with a public acquisition scheme is
that it runs against the American tradition of private ownership of
land.lO This means that even if the instrinsic limitations of the
approach could be overcome, it may not be politically acceptable to
Rhode Island voters.

To summarize, the Green Acres act with its emphasis on recreational
land was not an effective agricultural preservation technique. Although
a public acquisition approach to preserving agriculture would have the
advantage of permanently protecting the land from urban encroachment,
such a scheme has several limitations. One is that it would probably
not be adequately funded. 1In addition, it would entail a complex
leaseback arrangement to the farmers and remove land from the tax rolls.
Finally, an acquisition approach is probably incongruent with American

political values concerning private land ownership.
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The Farm, Forest and Open Space Act

The next major piece of agricultural preservation legislation

passed in Rhode Island was the Farm Forest and Open Space Act of

1968, (G.L.R.I. 44-27-1-6.) This act is an example of the use value
assessment appraoch to agricultural preservation. Use value assess-
ment is a response to the high property taxes that are often assessed
on farmland.

To understand use value value assessment, some background on
property taxation techniques is helpful. ©Land in the United States
is normally taxes at its market value, a practice known as ad valorem
assessment. This means that a parcel of farmland that might be worth
1,000 dollars an acre if its use were restricted to agriculture, while
it would be worth 10,000 dollars an acre if developed into residential
or commercial uses, would be assessed as if it were worth 10,000
dollars. Thus, under ad valorem assessment the farmer may incur a very
heavy tax burden. Such taxes may at times render profitable farm
operation impossible.

Under use value assessment, land is taxed at its actual not
potential use. This may make farming more profitable and thus make
it less likely that the land would be converted to a higher use.

Under the Rhode Island Farm Forest and Open Space Act, the municipalities

may at their discretion give the owners of open land, including farm-
land, the option of use value assessment. The act includes a tax

deferral or roll back clause which specifies that if the land is



converted to a higher use while under use value assessment, the owner
is subject to taxes that would have been paid under ad valorem
assessment for the year of the change in use and the two previous
years. This clause was meant as a further deterrent to converting
the land to a higher use.

The act has been minimally used by the towns and thus has
generally been ineffective in preserving agricultural land.ll One
reason the towns have been reluctant to give landowners the option of
use value assessment is that would mean lower tax revenues. This is
particularly true in the few towns that have significant amounts of
farmland. Here, them would either be a large loss of revenue or a
heavy tax shift onto the town's more developed properties. This could
increase taxes for those owning urbanized land.

The roll-back clause is probably not sufficiently strong to prevent
the act from being abused by speculators. A landowner wishing to hold
a tract until it is ripe for development, may pay less taxes under the
act, than would have been paid under ad valorem assessment, even with
the roll-back clause. Although no data are available on the employment
of the act by speculators in Rhode Island, the practice is extensive
in other states with comparable acts.12

It is unclear however if a stronger roll-back clause would deter
speculators. Other states such as Alaska, Hawaii, Il1linois and Maine
have added interest charges to their use value assessment acts. It
has been asserted in a recent Council on Environmental Quality

publication that the interest charges deter conversion to higher uses

only to the extent that the interest rate charged is greater than that



which "the landowner would have to pay were he to borrow from a
commercial lending institution."13 Although interest rates as
high as ten percent have been charged in Washington and Hawaii,
studies have shown that they cannot offset the increased capital
gain usually realized when the land is converted to higher uses.14
Use value assessment raises equity issues. As C. Lowell Harris
points out, use value assessment reduces the sacrifice involved in
waiting for land to ripen for development by increasing the land-
owners unearned increment, while adding to the tax burden of the rest
of the community.15
To summarize, the effectiveness of use value assessment in
preserving agricultural land is very limited in an area such as
Rhode Island where that land is in demand for other uses. A land-
owner who wants to develop his/her land will probably not be deterred
by lower taxes or a roll-back clause. Use value assessment is
valuable however in that it can reduce a farmer's operating costs.

It may in fact be an essential component of an effective agricultural

preservation policy.

v

Agricultural Land As An Area Of Critical State Concern

This section of the chapter will evaluate a proposed agricultural
preservation technique, critical areas, under the proposed State-Local

Land Management Bill, First, the critical area concept will be described

and evaluated on its general merits. Then it will be examined for its



general merits. Then it will be examined for its effectiveness in
preserving agricultural land.
Prime agricultural lands are recognized as an Area of Critical

State Concern under the proposed State-Local Land Management Bill

scheduled to be voted upon the Rhode Island legislature later this
year, (1978). Under the critical area approach, the state could
designate certain land areas as requiring special protection and set
standards for these areas that local land management ordinances would
have to be met. These standards may include the total restriction of
development from an area.

The critical areas technique is a subject of national attention.

They are in the proposed National Land Use Policy Act as well as the

American Law Institutes Model Land Development Code. The philosophical

basis of critical areas is that there are certain land use features
that it is in the state interest to preserve or regulate. Local
governments may be unable or unwilling to protect such areas them-
selves, so that state must intervene.

Under the Rhode Island legislation, critical areas have a very
broad scope. Prime agricultural land is merely one of several areas
listed in the bill as containing or having a significant impact upon
a natural resource. Other potential critical areas include areas
significantly affected by or affecting existing or proposed major
public facilities, areas with historical resources of statewide
importance, areas of major economic development potential of at least
100 acres of contiguous parcels of land and land within a munic-

ipality that at any time within three years after the passage of the
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Land Management Bill has no land management ordinance in effect.

(77H 6299-29.93-1)
The critical area approach may appear reasonable on its face.
Local government control of land use may, at times, mean that
valuable land use features won't be preserved. As discussed above
in the case of agriculture, there are economic, ecological and aesthetic
costs of allowing these features to be destroyed. The state has
asserted its interest in areas such as wetlands and the coastal zone.
Critical areas could be considered the logical extension of this
assertion.
Critical areas, as proposed in Rhode Island, encourage state
regulation of considerable amounts of land now under local control.
It is uncertain exactly how much land would be subject to state control,
since designation of critical areas is an on-going process and areas
may be designated as the need arises. Equally uncertain, are the land
use standards that the state will mandate for the different areas. Thus,
the state has a rather vague discretion over local land use.
This discretion makes an accurate assessment of the ramifications
of critical areas difficult. As Robert H. Nelson points out:
Based on historical experience, it seems
almost a rule that new land use controls will
eventually be used for purposes never intended
by their designers. Court interpretations,
popular pressures and other factors tend to be
just as important, perhaps more important than
designer intent in determining the fate of land
use controls.l®

Critical areas should be reviewed with this caveat in mind. 1In

their current form, they appear subject to abuse.
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Assuming that critical areas are desirable for Rhode Island,
questions remain about their efficacy for agricultural preservation.
As will be seen, the state's prime agricultural land is dispersed
meaning that several designations would be required before all of it
would be preserved. Given the state's broad discretion, there is
no guarantee that all or even any of the state's prime agricultural
lands would be designated.

Critical areas contain no provision for use value assessment.
As stated above, this is an essential part of any land regulatory
technique aimed at agricultural preservation. High taxes may drive
the farmer out of business. 1Idle farmland will, within a few years,
be covered with secondary growth making it expensive and often
economically impractical to return to agricultural uses. Also, as
will be mentioned in Chapter V, legal challenges of taking could
be raised.

To summarize, although critical areas as a concept may have
merit, they also have several problems. Their scope is uncertain
and their ramifications are unknown. Even if the critical areas

section of the Land Management Bill were passed, there is no guarantee

that prime agricultural land would be preserved.
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VI

Conclusions

Rhode Island does not at this point have an effective
agricultural preservation policy. Green Acres was not primarily
intended to preserve agriculture and it appears that an acquisition
approach is not viable, at least in Rhode Island. Although use

value assessment, as authorized in the Farm, Forest and Open Space

Act, is an essential part of a regulatory (as opposed to acquisition)
preservation technique, it alone will not preserve agriculture in
Rhode Island. Based on the experience of other states, it appears
unlikely that use value assessment can deter someone who wants to
from developing his/her land. Critical areas, in their proposed
Rhode Island form, have limitations both as a general planning
technique and as an agricultural preservation tool.
One of the major limitations of the techniques reviewed here
may be that they do not reflect Rhode Island's needs. In areas
with a different political culture and socio-economic conditions,
an acquisition approach to agricultural preservation might be
feasible. 1In more rural areas, use value assessment might be viable
with only minor modifications. 1In areas where there is a tradition
of strong state land use control, critical areas could have merit.
The first step to developing an agricultural preservation policy
for Rhode Island is to determine what needs this policy must meet.
The following chapter will suggest some criteria that can be used to
evaluate an agricultural preservation policy. Then, techniques use,
and proposed elsewhere in the United States and Canada will be measured

against these criteria.



13
Footnotes

1

Robert W. Sutton Jr., "A History of local government in Rhode
Island,” in Rhode Island Local Government: Past, Present. Future,
ed. Robert W. Sutton Jr. (University of Rhode Island: Bureau of
Government Research, 1974), p. 9.

2

State of Rhode Island and Providence Plantations, Twentieth
Annual Report of the State Board of Agriculture made to o the General
Assembly at its January Assembly 1905 (Providence: E.L. Freemont and
Sons, 1905), p. 95.

3
Ibid.

4

William P. MacConnel, Remote Sensing Land Use and Vegetative
Cover in Rhode Island,Cooperative Extension Bulletin No. 200,
(Kingston: University of Rhode Island), p. 49.

5

William Lesher, Land Use Legislation in the Northeast: Rhode
Island, A Northeast Regional Research PrOJect 90 Report, (Ithaca:
Cornell University Agricultural Experiment Station, Northeast
Regional Center for Rural Development, November 1975), p. 26.

6

A Report on the Future of Food Production, Marketing, Nutrition
and Related Consumers Concerns in New England, (Prepared at the
request of the Presidents of the New England Land Grant Universities
by the Deans of Agriculture, January 1976), p. 6.

7
Lesher, Land Use Legislation in the Northeast: Rhode Island, p. 28.

8
Phone conversations with State Representative James Auckerman and
Steven Morin, Agriculture Division, Department of Environmental Management.

9

Marion Clawson and Harvey S. Perloff, "Urban Land Policy Alternatives
for the Future,"in Management and Control of Growth, ed, Randall W.
Scott, 3 Vols. (Washington: Urban Land Institute, 1975), III: 17.

10
Ibid.

11
Lesher, Land Use Legislation in the Northeast: Rhode Island, p. 23.










16
Greenwich, Middletown, Exeter, Charlestown, New Shoreham and Newport)

are not within a SMSA.L

Most of the state's employment opportunities
are in urban areas. The major employment sectors are manufacturing
and government respectively.2 Agriculture is a very minor employer,
less than one percent of the state's labor force is primarily engaged
in farming.

Unemployment is a major concern of many in the state. Although
the unemployment rate has been dropping since its peak in 1973, it

is still above the national average.4

It is understandable then that
the creation of sufficient, suitable, employment opportunities for
the labor force and a 'reversal of the existing unemployment trend
will continue to dominate the activities of the state's government."5
The highly urbanized population, the relatively low economic
significance of agriculture and the high unemployment rate implies
that agricultural preservation may have a low priority in Rhode
Island. This does not mean that there is a lack of interest in
preserving farmland, rather that it is not a major focus of state
policy as it is in Hawaii, New York and California. Thus, a success-
ful agricultural preservation policy in Rhode Island must recognize
that the state has other priorities. This recognition can be achieved
by minimizing conflicts with these priorities. For example, a conflict
could arise over the allocation of major sums of money for agricultural
preservation that could be used for other programs. Thus, one criterion
for agricultural preservation in Rhode Island is that the technique
chosen not require extensive expenditures.

To summarize, Phode Island is a highly urbanized state. It has

a higher than average unemployment rate and agriculture plays a very



minor role in the state's economy. Agricultural preservation has
a relatively low priority in the state. This implies that an
effective agricultural preservation policy must conflict minimally
with other state policies. Specifically, an important criterion
for an agricultural preservation policy is that the technique be
as inexpensive as possible so that it will not divert funds from

other needed state programs.

ITI

Demographic Conditions

This section will discuss demographic trends relevant to
agricultural preservation in Rhode Island. Specifically, population
movements will be examined. These trends may serve an an indicator
of the state's general economic conditions and explain in part
why the demand for rural land is increasing. The implications of
these trends for agricultural preservation will be emphasized.

Rhode Island as a whole has lost population since 1970. The
population of the state as of July 1, 1976 was 927,000, while it
was 949,723 in 1970.6 This drop is related in part to the navy
base closings. It is also an indicator that Rhode Island is not
an area with expanding employment opportunities as is the Southwest.
The state does not appear to face rapid population growth in the
foreseeable future.

There is however a second population movement occuring in
Rhode Island. This is the movement from the central cities and
more built up suburbs to the less densely populated areas of the

state. This be seen in table one. The table shows that the coastal
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TABLE 1 (Continued)

1960 1970 1980
North Kingstown 18.9 29.8 25.3
Richmond 1.9 2.6 3.6
South Kingstown 11.9 16.9 21.6
Westerly 14.2 17.2 19.0

1
estimated

2
New Shoreham transferred from Newport to Washington County, 1963.

SOURCE: Rhode Island Department of Economic Development, Rhode
Island Basic Economic Statistics...the economy, summary
and trends 1977-78. p. 41., Rhode Island Statewide Planning
Program Rhode Island Population Projections By County,
City and Town. April 1975, p. 20
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and rural towns have been increasingly rapidly in population.
This means that although the state has lost population, the demand
for urban land has increased significantly in many parts of the
state.

An agricultural preservation policy must recognize the impli-
cations of this increase. As indicated in chapter one, urban land
uses will easily outbid agricultural uses. Thus, agricultural
land in Rhode Island is being put under increased development pressure
by this population influx. This means that if market forces are
left unguided, the state may loose significant amounts of its remaining
farmland. The state has little time left to preserve its 700 farms.

One criterion then for an agricultural preservation policy in
Rhode Island is that action must come soon. The policy chosen must
be one that is readily implementable. A technique requiring several
years to develop and apply would be ineffective, since by then much
of the state's farmland might be lost.

To summarize, although Rhode Island as a whole is loosing
population, its more rural areas are growing rapidly. This means
that, irregardless of the state's economic problems, demand for
urban land is increasing in many parts of the state. This has
put increased pressure on Rhode Island's agricultural land. There-
fore, if the state's farms are to be preserved, action must come
soon. An important criterion then for an agricultural preservation

policy in Rhode Island is that it be readily implementable.
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IV

Housing Conditions

In this section, the relationship of housing to agricultural
preservation will be discussed. First, the need for low and moderate
cost housing will be briefly documented. Then potential direct and
indirect impacts of restrictive land use controls on the availability
of low and moderate cost housing will be reviewed. Finally, the
implications of these impacts for Rhode Island's agricultural
preservation policy will be indicated.

Rhode Island has experienced shortages in the production and
availability of housing. The migration to the more rural parts of the
state and the decreased purchasing power of many households in the
state between 1960 and 1970 evidenced ''potent restrictions on the
capacity of the private market to adequately house the people of Rhode
Island.”7 This implies a need for increased public intervention‘in
the housing market. The state was estimated to need a total of
46,235 housing units as of 1976. Of these, 6,670 units were needed
for those with incomes of 6,000 dollars and less a year.

The direct relationship of the availability of low cost housing
to land use controls must be made clear. If large amounts of land
are limited to non-urban uses, the price of land available for urban
uses will increase thus increasing housing costs. This relationship
is not rigid however, careful planning can assure that land is reserved
for lower cost housing. As will be seen, some preservation techniques
impact the housing market more than others.

There is also an indirect relationship between agricultural

preservation the availability of lower cost housing. Public expenditures
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are necessary to meet the state's housing needs. This means that
housing is competing with agricultural preservation for funding.
The reiterates the criterion that the preservation technique chosen
for Rhode Island require minimal expenditures of funds.

To summarize, there are potential direct and indirect impacts
of agricultural preservation techniques on the supply of low and
moderate cost housing. Restrictive land use controls may limit the
land available for housing. An expensive preservation technique
would divert funds from other needed sources such as subsidized housing.
An important criterion for a state agricultural preservation policy then
would be minimal direct and indirect impact on the supply of lower
cost housing. The various techniques will be reviewed with this criterion

in mind.

InY

Political Conditions

This section will present the political framework within which
an agricultural preservation policy must be developed. Reviewed here
are attitudes towards state control of land, the political influence of
farmers and farmowners and their attitude towards agricultural preservation
and the recent increased interest in agricultural preservation. Voter
willingness to fund a preservation scheme is also discussed.

An agricultural preservation policy in Rhode Island must recognize
the tradition of local political control. Town governments have been

traditionally very strong in Rhode Island. According to Elmer Cornwell,
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the towns are very reluctant to see more planning power go to the
9 . . .
state. An indicator of this reluctance may be the substantial

political resistance that the State-Local Land Management Bill

initially faced.

It should be made clear however that the political preference
for local control is not absolute. There are precedents for state
intervention into local land use in Rhode Island. A notable example

can be seen with the Coastal Resources Management Council Act Of

1971, (G.L.R.I. 46-23-1-16.) This legislation gave the state authority
to regulate certain land use activities in the coastal zone. Thus,
there is some flexibility in the tradition of local control. If a
clear need for a particular state intervention can be expressed, it
may be politically acceptable to the state's voters.
In some states, farmers have been a significant group lobbying
for agricultural preservation. This is not the case in Rhode Island.
The farmer in this state has little political influence, primarily
because of the fractional percentage of people employed in agriculture.
Moreover, it is unclear if the state's farmers and landowners are
interested in a long range preservation policy. This may be the major
dilemna of agricultural preservation in a relatively urbanized area such

as Rhode Tsland, where substantial profits may be realized by converting
farmland into more intensive uses. Farming is generally not a well
paying occupation, for many, the financial reward comes at retirement
when the farm is sold to developers or speculators. Some may be
committed to keeping their land in agriculture, but would want to retain

the righttosell should extra cash suddenly be needed. Thus, a policy
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that would prohibit the conversion of agricultural land to
higher uses may be strongly opposed by many of its owners.

Political interest in agricultural preservation has been
increasing. There are currently two preservation bills before the
legislature and a third is being prepared by the Department of
Environmental Management. (These bills will be described in the
following chapter.) Governor Garrahy has expressed interest in
agricultural preservation and is supporting the bill sponsored by DEM.

It is less clear however if there is a deep committment to
preserving the state's farmland. An effective preservation policy
will require perserverance and some landowner and local government
sacrafices. There is a definite reluctance among voters to fund a
farmland protection scheme. It is very unlikely that any of the
three preservation bills currently proposed in the state will be funded .10
This reiterates the criterion that a preservation technique in Rhode
Island must not require large expenditures.

To summarize, the towns are generally reluctant to relinquish
pianning control to the state. Although farmers and farmowners are
a very small group in Rhode Island, at least some will strongly oppose
legislation that would deprive them of the right to develop their land
without compensation. Interest in agricultural preservation is increasing,
but it is unclear if there is a strong commitment by many in the state
to saving Rhode Island's farmlands.

From this discussion of the state's political climate, another
criterion for a Rhode Island agricultural preservation policy can be
derived. The technique chosen must respect the tradition of local

political control. As will be indicated, some state intervention is
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necessary to protect the state's farmlands. The techniques will
thus be reviewed on the extent and nature of their impact on local

governments.

v

Agricultural Land Use Conditions

This section will review agricultural land use characteristics
relevant to developing a preservation policy. First, the amounts of
farmland in the state will be given. Tentative definitions of prime
and unique land will be developed and the acreages of each will be
indicated. The reasons why only these lands will be protected by the
state will be explained. The locations of the state's prime land will
be listed. The section will then discuss why all the state's prime
and unique land must be protected.

It must be emphasized that Rhode Island does not have large
amounts of productive farmland. Under a very broad definition that
included uses such as heath and the powerline rights of way, William
MacConnel estimated that 13 percent of the state was in agriculture.11
There were only 45,801 acres of agricultural land in intensive uses,
(tilled, cranberry bogs, orchards and nurseries,) or 6.5 percent of the

land area of the state.12

Only a portion of this intensive land is
capable of sustaining significantly profitable farm operations.

The most socially and economically valuable farmlands in the state
are the prime and unique lands. It is difficult to define prime
agricultural land since there are many factors that may make a given

parcel of land productive. The definitional problem will be dealt with

in greater detail later im this thesis-project. A working definition
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of prime farmland could be the land currently being farmed or which
could readily be put into agricultural uses that has soils and operating
characteristics that make it the most suited land for agriculture in
the state.

Unique agricultural land is relatively easy to define. It is the
land whose soils may not be the best, but still produces a rare or
needed crop.13 The only land that would be considered unique in Rhode
Island would be cranberry bogs.14 According to MacConnel, there were
3.474 acres of cranberry bogs in the state in 1970.15 Preserving
cranberry bogs would in most cases involve little conflict with other
uses since their poorly drained soils limit their suitability for urban
development. They are also protected under state wetland laws.

A precise acreage of prime agricultural land cannot be arrived
at here. A rough estimate can be made with an update of a 1961
study by Arthur D. Jeffrey. Through a windshield survey of the entire
state, he estimated that there were about 10,000 acres of farmland with
good soils and a sufficient land base to support an economically viable
agriculture.l6 Approximately 273 acres of this land has gone into

urban uses as of 1975.17

A qualification must be made about this update,
it would be dangerous to assume that all land not converted into urban
uses is still in or could readily be put into agriculture, For lack
of better data however, it will be assumed that there are still approximately
10,000 acres of prime agricultural land in Rhode I sland,
Only the prime and unique agricultural lands should be protected by
the state. The other farmlands, often not capable of sustaining a

substantial profit, would be an inappropriate target for a state preserva-

tion policy. One reason for this is the legal ramifications of prohibiting
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development on land which does not have a reasonable economic use.
Another reason is that a policy controlling 6.5 percent of the state's
land area might encounter hostility.

Prime and unique agricultural land comprise about 13,500 acres
or about 1.9 percent of the state's land area. Although other definitions
of prime might include more land, the amount would probably still be a
comparatively minor portion of the state's land area. This indicates
that the state could implement a restrictive agricultural preservation
policy without unduly affecting the amounts of land needed for other
uses.

The small amounts of prime and unique land indicate the scarcity
of good farmland in Rhode Island. This means that the state cannot
afford to pick and choose among its prime lands as some states have
done. There have been predictions that if present trends continue, the
state will soon be farmless, one source claims this may happen as early

as 1984.18

This implies that all the state's prime and unique land
must be permanently preserved. It also re-iterates the criterion
mentioned above that action on an agricultural preservation policy for
Rhode Island must come soon.

This section will now discuss the location of the state’s prime
agricultural land and the implications this may have for a preservation
policy. Rhode Island's prime land is in three major clusters, one in
western Cranston, Johnston and Situate, another in North Kingstown,
Suth Kingstown and Exeter and one in Tiverton and Little Compton.

There are also smaller tracts in Westerly, Mpkinton, Cumberland and

Coventry.



Agricultural land in Rhode Island is thus dispersed and in
relatively small clusters. This implies that if the state is
committed to preserving its farmlands, it must take a statewide
approach. The towns have not been preserving the prime and unique
lands on their own. Although state guided preservation may interfere
with the tradition of local control, it is necessary in this case.

As indicated earlier, ways must be found to minimize and mitigate
the impact of this state control.

To summarize, Rhode Island does not have large amounts of farm-
land and only about 13,000 acres of prime and unique land. Due to its
scarcity, all prime and unique agricultural land in the state must
be permanently limited to agricultural uses. This land must be controlled
by the state since the towns have been unable or unwilling to preserve
it on their own.

One criterion drawn from this discussion of the state's farmland
is that all prime and unique land must be permanently preserved from
non-farm development. Another criterion is that effective preservation
action will only come from the state level. The scarcity of prime
and unique land further emphasizes that action to preserve the state's

farmland must come soon.
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Thomas E. Fenton, '"Definitions and Criteria for Identifying
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papers for the Sminar on Retention of Prime Lands, (Washington, D.C.:
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may indicate problems and potentials of the technique not dealt with
here. Although PDR's have many advantages, they do fail to meet the
key criterion of minimal cost. As discussed above, the cost of
purchasing development rights is almost as much as fee simple acquisi-
tion, eminent domain court cases may result in grossly inflated pay-
ments to the landowner. Furthermore, as mentioned in Chapter II,
Rhode Island voters do not appear willing to adequately fund such a
scheme.

To summarize, PDR's would appear to have many advantages for
agricultural preservation in Rhode Island. They have little direct
impact on the availability of low cost housing. A mandatory acquisition
scheme could mean that all the state's prime and unique agricultural
would be preserved. Although landowners may resent being deprived of
the right to develop, PDR's at least offer them compensation, while
some other techniques do not.

Although PDR's are gaining popularity among state governments, it
is less clear if they will be adequately funded. 1t appears virtually
certain that they will not be sufficiently funded in Rhode Island,
at least for the next few years. This limits their viability for
agricultural preservation. Policy makers however should carefully
consider PDR's. If federal financing were to become available, they
might be an effective way to save the state's farmlands. This project

however will attempt to find a less expensive technique.
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VI

Conclusions

Xate controlled zoning is clearly unsuited for Rhode Island.
Agricultural districts were developed in New York where farming
conditions are very different from this state. They appear inappropriate
in an urbanized area such as Rhode Island. TDR's appear to have
limited potential for preserving farmland in Rhode Island. It is
doubtful that sufficient rights would be transferred to protect
significant amounts of the state's prime and unique land.

PDR's may well have potential for preserving agriculture in
Rhode Island. Their major limitation is their cost. It is doubtful
that they will be funded in the next few years. This means a less
expensive technique must be found.

An alternative may be state mandated exclusive agricultural
zoning. The next chapter will describe in detail how this technique
might be applied to Rhode Island. The following chapters will
discuss the problems of exclusive agricultural zoning and its

viability for Rhode Island.
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for that area until an ordinance is developed.2 In Tennessee,
the Tennessee Scenic River Act regulates what uses are permitted
along scenic rivers.3

In Rhode Island, the Coastal Resources Management Law (G.L.R.I.
46-~23-1-16) authorizes the Coastal Resources Management Council to
adopt regulations over land use activities that micht have damaging
effects on the coastal environment. Regulations have been promulgated
prohibitinc development on undeveloped barrier beaches.4

These examples indicate that there are precedents for the state
directed land use control of natural resource areas. A state directed
agricultural zoning law could be developed with a rationale similar
to many of the laws mentioned here. Agriculture is a valuable natural
resource that like shorelands or the coastal zone is in many cases
not receivinag the protection needed bv local communities if it is to
be preserved.

There are some differences between agricultural land and some of
the other natural resources that have been the target of state control.
First, agricultural land is often considered by developers as among
the lands best suited for urban uses. It is open and usually flat thus
requiring minimal site preparation. Wetlands, floodplains and barrier
beaches by comparison have several immediate physical constraints to
development. Many landowners, if properly informed would probably be
reluctant to construct buildings on land subject to regular flooding.
The destruction wrought by the 1938 hurricane illustrates the risks
inherent in construction on barrier beaches. There are no comparable

direct risks involved in construction on prime agricultural land

except when it coincides with other hazard areas such as floodplains.
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This means that the costs of construction on agricultural land are
not readily visible to the individual landowner.

The benefits of preserving agriculture in Rhode Island are just
beginning to be recognized while the value of the coastal zone is
comparatively well appreciated. Arguments can easily be made that
agriculture fulfills many open space functions and adds to the guality
of life in the state. Such benefits however are not as tangible as
those associated with the preserving of the coastal zone such as
protecting the state's economically important fishing industry.

However, the instrinsic values of agriculture may be increasingly
important to Rhode Island in the future. Although prime agricultural
land in Rhode Island may be less productive than that of Iowa or
California, other factors may increase Rhode Island's competitive
advantage. One is that food shipment costs are rising. This means
that it may be more economical to produce some crops loéally. Droughts
in other parts of the country may also make Rhode Island more attractive
agriculturally. This is not to imply that Rhode Island will become a
major agricultural state, but rather that its prime lands have definite
agricultural importance.

It appears then that one task that policy makers face is to
publicize the importance of agricultural preservation. If the rationale
for preserving the state's prime and unique lands is not made clear,
the legislation proposed here will not receive support comparable to
that received by other state land use regulations.

To summarize, many state governments have expanded their role in

land use control. Many valuable resources are now protected by the



47
states. Since agriculture is a scarce natural resource in Rhode
Island, it would appear an appropriate target for state land use

requlation.

IIT
How State Directed Zoning Could Be Applied to Prime
and Unique Agricultural Lands in Rhode Island

In this section, specific actions that the state could take to
implement exclusive agricultural zoning will be presented. The
legislation discussed here has been influenced by the British Columbia
preservation policy and the proposed California Assembly Bill 15
mentioned in Chapter II.5 The British Columbia Act will be briefly
reviewed.

After this review, the first phase of the agricultural preserva-
tion policy proposed here for Rhode Island will be presented. The
state's prime and unique agricultural lands must be identified. The
problems entailed in this phase will be discussed and some guidelines
for identification will be suggested. Then, the process by which the
lands would be restricted from development will be explained. There
will then be a short discussion of how and when development would be

permitted on the restricted lands.
British Columbia's Land Commission Act

There are few policy models to help explain how state directed
exclusive agricultural zoning might be applied to Rhode Island. The
closest United States example is California's Assembly Bill 15. The
bill however was drafted for very different land use conditions than
exist in Rhode Island. A similar act was implemented in British Columbia.

The British Columbia Land Commission Act was in response to problems
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similar to those faced by agriculture in Rhode Island. Although a
large Province with vast tracts of open space, most of British
Columbia's farmland is concentrated in two valleys where there are
intense pressures for urban expansion.6 Thus, like Rhode Island,
agricultural land in British Columbia is scarce and in demand for
other uses.

Recognizing that the Province could loose all its prime farm-
land, the Provincial government ordered an agricultural land freeze
in December 1972. This meant that subdivisions or non-agricultural
uses of farmland were prohibited.7 The land freeze was a form of
interim control until a permanent act could be drafted.

In 1973, the Provincial legislature passed the Land Commission
Act. The act created a Land Commission with broad authority to
regulate the use of farmland in the Province. It established
Agricultural Land Reserves (ALR's), or zones of exclusive agricultural
use.8 The Commission identified those lands with soils and operating
conditions best suited for agriculture. The regional governments were
required to submit ALR plans for these lands. Urban development
would not be permitted within the ALR's.

The Land Commission Act had mechanisms for citizen input into
the drawing of the ALR maps. There were provisions for an appeals
process for subdivision permits and requests for exclusion from the
ALR's. Subdivsion would be permitted only if the Land Commission
felt that a smaller size parcel would lead to more efficient agricultural
use. Most requests for exclusion from the ALR's are not approved.

There are many differences between British Columbia and Rhode

Island. But the Land Commission Act and California's A.B. 15 can
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suggest steps that Rhode Island might take to implement exclusive
agricultural zoning. The agricultural land freeze was a form
of interim control in British Columbia. Rhode Island should
consider implementing similar controls while final regulations
are being developed. The advantage of such controls would be to
prevent last minute changes of farmland to a higher use while the
act is being implemented.

The legal and political implications of interim controls should
be researched. Such controls have been generally upheld in court
if they are used rending the adoption of permanent zoning controls,
"are reasonable and related to the health, safety or general welfare

of the community."lO

How to Define Prime Agricultural Land

Both the Land Commission Act and the Assembly Bill 15 had
provisions by which prime agricultural lands would be identified.
In California, an Agricultural Resources Council would be created
with the responsibility for identifying, classifying and mapping
prime agricultural land. A similar inventory phase existed in the
Land Commission Act.

Defining and mapping prime and unique land is a complex task,
which would best be handled by a state agency in Rhode Island. One
possibility would be to create an Agricultural Land Preservation
Advisory Commission which could work with the Department of Environ-
mental Management, this is proposed in a PDR bill currently before

11

the Rhode Island General Assembly. Policy makers can offer the

agency some general guidelines by which lands might be defined. The
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final criteria for determining prime and unique classifications must
be clear. This is important if appearances of seemingly unequal
classification which may cause landowner resentment are to be avoided.
The criteria used to identify prime and unique lands should
reflect Rhode Island's needs. There are limitations in the State-

Local Land Management Bill's definition of prime agricultural land

which is "as defined for Rhode Island by the soil conservation service

nl2

of the U.S. Dewmartment of Agriculture. This definition is:

land best suited for producing food, feed, forage
ornamental plants, sod fiber, and oilseed crops
and also available for these uses: (the land could
be cropland, pastureland, forest land, or other
land but not urban built-up land or water). It
has the soil quality, growing season, and moisture
supply needed to produce sustained high yields

of crops economically when treated and managed,
including water management, according to modern
farming methods.

A major problem with the SCS definition is that it does not
indicate the actual use of the land. The ambiguous term "or
available for these uses" needs clarification. What constitutes
availability? As discussed in Chapter I, fallow agricultural land
will within a few years become covered with secondary growth. A
more precise definition might specify that the land either be in
agriculture or be available for agricultural uses with a minimum
of site preparation. This would reduce the likelihood of land
requiring extensive clearing being considered as orime.

The SCS term "high yields" needs clarification. One approach

that has been recommended is to develop an index of relative

productivity.14 Only the most productive lands in the state should
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be considered prime. The index should measure the productivity
of all plant and animal products produced for commercial purposes.
This would allow for uses not always considered agricultural such
as turf to be included in the definition. Land in turf is valuable
since it could be converted back to the production of food.

Although some reasonably clear guidelines for the definition
of prime agricultural land have been advocated here, the definition
must be flexible at the same time. Agricultural technology is subject
to change, this means that at some future date different lands may
be considered prime.15 Thus, the legislative mandate to the agency
responsible for definition might stipulate that revisions will be
necessary if there are significant changes in agricultural techniques.

To summarize, the prime agricultural land definition used for
exclusive agricultural zoning must reflect Rhode Island's needs.
Although the legislature itself could not classify the prime and
unique lands in the state, it can designate an agency to carry out
this task and give this agency some general guidelines on how these
lands might be defined. The SCS definition would be inadequate since
it encompasses much land currently in agriculture and includes land

that is relativelv unproductive.

The Restriction of Development from the Classified Lands

Once the agricultural land inventory had been completed, the
towns with prime and unique land would be required to enact ordinances
prohibiting development on these lands. Similar to the Maine Shore-
lands Law, the state would enact ordinances for prime and unique

lands not protected by the municipalities.
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The interim controls would be lifted for the other agricultural
lands in the state after exclusive agricultural zoning ordinances
were implemented for the prime and unique lands. Municipalities
however would be given the authority to extend exclusive agricultural
zoning to other agricultural land. Those towns committed to
agricultural preservation could thus enact stronger ordinances. They
may however risk legal challenges of "taking" if they prohibited
development on the more marginal farmland.

An exclusive agricultural zoning ordinance must determine the
types of development permitted on the prime and unigue lands. A
total prohibition would interfere with farm operations. Farm
related development such as the construction of barns, tool sheds
and roadside stands must be permitted if the goal of agricultural
preservation is to be achieved.

The permission of residential development on the protected lands
deserves very careful examination. A total prohibition of housing
construction would be a hardship. A farmer with an expanding family
would unable to add on to his/her house. Difficulties could arise
in adequately housing farm laborers and their families. On the
other hand, a relatively permissive approach to residential development
could result in the incremental conversion of prime and unique farm-
land to urban uses. Over time, this could result in the loss of
significant amounts of farmland.

A compromise approach would be to allow development in special
circumstances by permit. A permit would be issued only after a
hearing by the local planning board where the applicant would

establish a clear need for a residential dwelling for either the
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owner of the farm or its employees. These permits would be sub-
ject to approval by the Agricultural Resources Council. No permits
would be issued if a definite need for the dwelling weren't shown
by those connected with the operating of the farm.

Other types of development would be allowed in unusual cir-
cumstances. For example, non-agricultural uses should be permitted
during a national or state emergency "for a facility or activity

16 Public

which is necessary for public health, safety or welfare."
utilities should also be permitted if the consequences of using
alternative sites were found more disruptive than using farmaland.
For example, prime agricultural land should not take precedence over
a residential area or a critical natural resource. Since much of
Rhode Island's farmland is surrounded by woodland or wasteland, it
would usually be easy to find alternative sites for public utilities.
Since not all circumstances in which farmland might be needed
for other uses can be anticipated, it appears than an agricultural
land appeals process is necessary. This could be done through the
Agricultural Preservation Advisory Commission. The Commission would
hear requests for exclusion from the prime and unique land classifica-
tion. Exclusions would be granted only when a town could prove that
a classification caused a major hardship to the community as a whole.
This would give exclusive agricultural zoning the flexibility needed
to permit non-agricultural uses of prime and unique land should some
unexpected event occur.
To summarize, onlv farm related development would be normally
permitted on prime and unigue agricultural lands. Emergency facilities

would be allowed as well as public utilities if alternative sites
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were unfeasible. Since unforeseen events in the future may make
a prime or unique classification unreasonable, an appeals process

to request exclusion from such a classification would be necessary.

Iv
State Compensation for Tax Losses Resulting
from Use Value Assessment

In this section, the granting of state subventions (tax subsidies)
to local communities with prime and/or unicque land will be discussed.
The subventions are proposed to remove the burden placed on the towns
by use value assessment.

As has been discussed, use value assessment would be an essential
part of any agricultural preservation policy under the police power.
In 1975, Rhode Island property taxes averaged about 29.1 percent of
farm income. Only Massachusetts at 40.8 percent, New York at 31.4
percent and New Jersey at 31.5 percent taxes at higher percentages
of farm income. The national average (excluding California at 24.7
percent) was 8.1 percent of farm income. 1’

The impact of high taxes on Rhode Island farmland has been
discussed by Richard B. Davis and Arthur D. Jeffrey. After inter-
viewing 33 or the 39 tax assessors in the state, they decided that
taxes of over 20 percent of net farm revenue put "definite" pressure
on commercial agricultural land. Taxes of between 10 and 20 percent
put "considerable" pressure on such land.18 1t should be emphasized
that their data are from 1961, but it still may serve as a rough

indicator of tax pressures.
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distributed at a much larger scale in California than they would
be in Rhode Island. The California program was subsidizing 13.7
million acres which were under use value assessment.?? This is
an area almost 20 times the size of Rhode Island. It should be
kept in mind that less than two percent of Rhode Island's land would
be protected under the legislation proposed here. This means that
the cost of the program would be relatively low even on a per
capita basis.

This low cost implies that the state could afford to subsidize
the towns with prime and unique land for 100 percent of their tax
loss. This would be an attractive offer to the towns since
agricultural land requires comparatively few services. Towns may
in fact loose revenue by converting land into urban uses. Under
the subvention program, the towns would receive the advantages of
agricultural land and at the same time experience no tax losses
either directly through use value assessment or indirectly as a
result of extending municipal services onto the farmlands. This
may help reduce the town's resistance to state control over part
of their land.

The subvention program as proposed here will probably generate
several criticisms. One is that the program may be abused by the
towns. Knowing that subventions will be part of upcoming legislation,
thev may increase assessments on their prime and unique lands, there-by
enjoying extra revenue when the subsidies begin. This problem could

be overcome with a subsidy formula that paid the towns on the basis

of the assessment two years previous to enactment of the bill.
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Another question that could be raised is would it be
equitable to tax all agricultural uses at the same rate. Turf
for example earns a significantly higher rent than corn. It
would seem reasonable that the different agricultural uses be
taxed according to their earnings.

The long range viability of subventions is unclear. Non-farm
communities may resent subsidizing farms. The exact cost of sub-
ventions cannot be determined here. Since only about 13,000 acres
would be subsidized the cost of subventions would appear nominal
compared to the cost of acquiring development rights. 1If subventions
were employed in perpetuity, their cost may be significant. An
appropriate time limit for subventions must be determined. This
should be done by those knowledgeable with tax assessing procedures.
Subventions should be in effect long enough to allow towns to
adjust to the revenue loss resulting from use value assessment.

To summarize, high property taxes play a strong role in making
farming difficult in Rhode Island. Therefore, use value assessment
must be employed on the state's prime and unique lands. To mitigate
the local tax losses resulting from subventions, state tax subsidies,
or subventions, to the towns with prime and unique lands has been
proposed. The subventions would allow the towns with prime and unique

land the time to adjust to the revenue loss.



Conclusions

Although state specialized zoning has been used for resource

protection, it has not been employed in this country for agricultural

preservation. But, based on a Canadian experience, and a proposed
California bill, some steps that Rhode Island might take to use

state guided exclusive agricultural zoning have been proposed.
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These steps are defining and inventorying the state's prime and unique

lands, requiring the local communities to restrict virtually all
development from these lands and the creation of an agricultural
appeals process. In addition, to mitigate the fiscal impacts of
use value assessment on the local communities, the granting of
state subventions is proposed.

The next chapter will discuss the legal questions raised by
exclusive agricultural zoning. Chapter VI will discuss the problems

and limitations of the technique.
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Chapter Vv
The Legal Aspects of Exclusive Agricultural Zoning
I
Introduction

In this chapter, the legality of exclusive agricultural zoning
will be discussed. The case law reviewed indicates that exclusive
agricultural zoning would probably be upheld as a valid exercise
of the police power by the Rhode Island court. Since the main
challenge to the legislation proposed in this thesis-project would
be the taking of private proverty without just compensation, most of
the cases cited concern takinag. The factors a court may consider
in determining if a taking has occurred will be reviewed.

First, it will be shown that courts are reluctant to intervene
in legislative matters and are more prone to uphold regulations with
an explicitlv stated public purpose. Then, through a survey of cases,
the importance of diminished property values in assessing a taking
will be emphasized. Since there are currently no exclusive agricultural
zoning ordinances in Rhode Island, cases from other states will be
reviewed. It will be shown that exclusive agricultural zoning has
been upheld as a valid exercise of the police power.

Agriculture will be considered here as a natural resource. This
will allow parallels to be drawn between national natural resources
preservation cases and those in Rhode Island. From these parallels
and the review of factors considered in determining taking, the
reactions of the Rhode Island court to exclusive agricultural zoning

will be predicted.
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It should be cautioned that this chapter cannot reach a final
conclusion on the legality of exclusive agricultural zoning. This
is because it is difficult to predict a court's reaction to a given
land use regulation. Precedents in land use law do not offer as
much guidance as they do in other fields. As one commentator has
said, "each case has seemingly resulted in a new rule which is abandoned
in the succeeding case."l A regulation is more likely to be upheld
however if it meets some of the general guidelines discussed in this

chapter.

IT
Court Attitudes Towards Intervention in
Legislative Matters
The courts have made clear their reluctance to intervene in
legislative matters such as land use regulation. This can be seen

in Bartlett v. Zoning Commission. The court said judicial inter-

vention was justified "only under certain circumstances, where the
zoning classification is found to be unjust, unconstitutional and
the reasons for such a change are unusual and compelling.”2 A
further point in favor of a regulation being upheld is that the
burden of proving a regulation invalid lies with the plaintiffs.
Courts generally won't intervene except under certain circum-
stances such as those cited in Bartlett. The general attitude of

the Rhode Island courts towards regulations under the police power

can be seen in Goldstein v. Zoning Board of Review:
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This court has had occasion in the past to

point out that by its very nature zoning in-
terferes with and restricts the right of the
property owner to devote his property to uses

that would be proper at common law....Never-

theless such...restrictions will be countenanced

if the regulation out of which they arise constitute
a valid exercise of the police power in that they
tend to promote the public health, safety, morals
and the general welfare.3

Thus, the promotion of the general welfare is important in
determining the extent of the police power in Rhode Island. This
would mean that if exclusive agricultural zoning were considered
as promoting the general welfare by vreserving farmland, it would
more likely be upheld in court.

Courts generally allow the legislature broad discretion in
determining the general welfare. This can be seen in Steel Hill

Development Inc. v. Town of Sanbornton. Here, the court said that

it could not rule on the basic value judgements made by legislatures
and voters. Its role rather was to determine if the laws resulting
from these values "were permissable within the relevant statutory

and constitutional framework.“4

Regulations are more prone to be upheld if their stated objectives

are clear. In Just v. Marinette, a Wisconsin shorelands case to be

further discussed below, the public purpose was explicitly stated:
"to protect navigable waters and the public rights there-in from

degration and detioration which results from uncontrolled use and

5

development of shorelands." In Potomac Sand and Gravel Co. v.

Governor of Maryland, a wetlands preservation case, the public purpose

was also clearly stated by outlining the values and functions of

wetlands.6
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To summarize, courts are generally reluctant to intervene
in legislative matters. Regulations will be generally upheld
if they are clearly to the general welfare. Thus, if an exclusive
agricultural zoning ordiance were to be drafted in Rhode Island,
its legislative findings should state that it is in the public
interest to preserve agriculture. The public purpose could be
further emphasized by clearly outlining the values and functions
of agricultural lands as was done with wetlands in the law upheld

by Potomac.

ITI

Factors Courts Consider in Determining Takings

In this section, some of the factors a court may consider in
determining a taking are explored. The major factor has traditionally
been the extent to which a regulation diminishes property values.

This is relevant to any agricultural preservation legislation since,
as discussed previously, farmland may earn a significantly higher
return if converted to more intensive uses. It will be shown however
that courts are now considering other factors besides diminution of
property value.

The classic taking case, dating from 1922, is Pennsylvania Coal

v. Mahon. This case claimed that some diminution of property values
without compensation was necessary for the proper functioning of
government. The state however, does not have unlimited powers to

reduce property values. If it did, the contract and due process clauses
of the United States Constitution would be gone. One factor that the

courts consider in determining the regulatory limits of the government's
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v. Town Planning and Zoning Commission for example, the court

ruled that a floodplain ordinance reduced the land to a practically
' . . 11
unusable state and thus constituted a taking.

Courts however are beginning to look more at other factors.

This can be seen in Brecciaroli v. Connecticut Commissioner of

Environmental Protection. Here, it was emphasized that the police

power may properly regulate the use of propertv where the
uncontrolled use would be harmful to the vublic interest. The
case stated that taking must be determined on the facts "of each
case with consideration being given not only to the degree of
diminution in the value of the land, but also to the nature and
dearee of public harm to be prevented and the alternatives avail-
able to landowner."”

To summarize, although diminution of value is a factor considered
by the courts in determining a taking, many other factors are
involved. If the public interest is a stake and the propertv is
left a reasonable economic use, courts are less vrone to claim a
taking. If the regulation includes mitigating measures such as

lower taxes, courts are more likely to uohold it.

v

Exclusive Agricultural Zoning Cases in Other States

This section will review court reaction to agricultural zones
in other states. It will be shown that such zones have been upheld
by courts as a valid exercise of the police power. According to

Norman Williams, recent cases have recognized agriculture as a
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"normal use which (if feasible) is guite sufficient to satisfy the
requirement that the regulations must permit some reasonable use of
the land.“13
Aagricultural zoning has been upheld even in cases where more
intensive uses could earn significantly higher rent. In Chevron

0il Co. v. Beaver County for example, land zoned for grazing was

upheld over highway service land although the former was worth twenty
to thirty dollars an acre while the later was worth $10,000 an acre.
The court was aware that the plainfliffs had purchased the land for
its sveculative value.l4

The court said: "we see nothing arbitrary or discriminatory in
the refusal to rezone the plaintiff's land. Thev bought grazing

15

land and they still own grazing land." This seems part of a
national trend of courts judging land less on its speculative value.
This is important to agricultural preservation in Rhode Island since
it appears that many owners of farmland are interested in its
votential value for other uses.

It is important however to be aware of the facts behind Chevron.
The ordinance was not upheld to preserve scarce natural resources,
but to prevent development from occurring around a highway interchange
that would compete with an established Central Business District.

In Oregon, an agricultural zone was upheld in an area that
the plaintiff testified was not well suited for agriculture. The
court responded: "Hence, the plaintiffs tacitly admit that their
property can be beneficially used for agricultural purvoses, albeit

not as suitably or economically as before the change."16
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An example of this reasoning can be seen in Just v. Marinette.
In this case, a strict shorelands ordinance was upheld. Stopping
the despoilation of natural resources was seen in the public
interest and was a valid exercise of the volice power since it
prevented a public harm rather than encouraging a public good which
would have fallen under eminent domain.2l
The changing philosophy of the courts is reflected in the
statement:
An owner of land has no absolute and unlimited
right to change the essential natural character
of his land so as to use it for a purpose for
which it was unsuited in its natural state and

which injures the rights of others.?42

Similar reasoning was used in Potomac Sand and Gravel Co. v.

Governor of Maryland. This case upheld strict regulations protecting

wetlands. Emphasizing the ecological and economic importance
of wetlands, the court said: "The current trend is for the courts
to consider the preservation of natural resources as a valid
exercise of the police power.”23

There are relatively few environmental cases in Rhode Island.
The taking guestion is comparatively unsettled in this state.
According to Norman Williams however, the Rhode Island court is
usually very solicitous to developers rights.25

In spite of this, there have been cases in the state upholding

the preservation of natural resources. One is J.M. Mills v. Murphy.

The plaintiffs wanted to rechannel part of the Blackstone River.
Their plan would have damaged a freshwater wetland. The court said

the legal theory prevailing at the time of their decision was that
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Chapter VI
The Problems of State Mandated Exclusive Agricultural Zoning
I
Introduction
This chapter will discuss the problems state mandated exclusive
agricultural zoning faces in meeting the criteria developed in
Chapter II for a Rhode Island agricultural preservation policy.
One criteria was that the policy chosen permanently preserve all
the state's prime and unique agricultural land. Another was that
it be readily implementable. The other criteria were: that the
technique used conflict minimally with the availability of land and
resources for housing, that it not require large expenditues of
funds and that it respect the tradition of local political control.
Exclusive agricultural zoning clearly can permanently preserve
all the state's prime and unique agricultural lands. It can be
readily implemented, since it does not require a major restructuring
of state and local planning. The ability of the technique to meet
the other criteria deserves more examination. The housing and

expense issues are relatively less complex and will be reviewed here

briefly. The issue of the perceived threat of exclusive agricultural

zoning to local political control requires more in-depth treatment.
The general political acceptability of the technique to the state's
voters will also be discussed. In addition, the normative implica-
tions of requiring farm owners to sacrafice the right to develop

will also be raised. Some on the non-land related factors that may

discourage farming will be mentioned.
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The Housing Impacts of Exclusive Agricultural Zoning

This section will discuss the housing impacts of exclusive
agricultural zoning. Reserving land for non-urban uses such as
agricultural reduces the amount of land available for urban uses.
However, less than two percent of the state's land area would be
zoned for agriculture exclusively, and there are other sources of
undeveloped land in the state. In some cases, more site preparation
may be required for the non-agricultural lands than for farmland,
but this is a minor portion of total building costs.

The secondary impacts of exclusive agricultural zoning on
housing availability and cost would also appear minimal. Purchase
of Development Rights by comparison requires a large expenditure
of funds which means money foregone for other state programs such
as subsidized housing. It should be made clear that land use
regulations alone are not responsible for the state's low and
moderate income housing shortage. Other state policies must be

developed to meet these needs.

ITI

The Costs of Exclusive Agricultural Zoning

The direct financial costs of exclusive agricultural zoning
would appear to be minimal. The main cost would be the state tax
subventions. This cost could be determined by estimating the amount
of revenue that would be lost by the towns if use value assessment
were employed on their prime and unique lands. Such an estimate

would be beyond the scope of this project. The cost however would



only be a fraction of the cost of development rights. As discussed
in Chapter II, development rights may cost as much as 90 percent

of the total land value. As with any new planning technique, there
would also be administrative costs.

As will be seen later in this chapter, other policies will
have to be developed to complement exclusive agricultural zoning if
agriculture is to be effectively preserved. The costs of these
policies cannot be estimated here. It appears however that they

would be less than those associated with development rights.

v

Exclusive Agricultural Zoning and Local Political Control

This section will assess the impact of exclusive agricultural
zoning on the local government control of land use. Such a bill
may be unpopular among some home rule advocates on account of its
mandate to the localities to restrict prime and unique land to
agricultural uses. It will be shown however that it is a
comparatively minor assertion of state authority.

Exclusive agricultural zoning is a clear intrusion into an
area traditionally the concern of muncipalities in Rhode Island.
The initial political opposition to the critical areas section

of the State-Local Land Management Bill by many in the more rural

parts of the state may be an indicator of the resistance to further
state involvement in local land use decisions. Another possible

indicator of the unpopularity of exclusive agricultural zoning

could be the strong political resistance in other states to proposals

for greater state control over agricultural land.
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To summarize, only a well defined and relatively small amount
of land would be subject to state mandated exclusive agricultural
zoning. Although some localities will lose control of a portion
of their land area, they also receive the benefit of state tax
subventions. Since over 98 percent of the land in the state is
unaffected by exclusive agricultural zoning, the technique would
appear to meet the criterion of minimal conflict with the tradition

of local land use control.

v
The Political Acceptability of Exclusive Agricultural
Zoning to Rhode Island Voters

This section will assess the political acceptability of
exclusive agricultural zoning. Although the technique may meet
the criteria developed in this thesis-project, this does not
mean that such a bill would be enacted into law in Rhode Island.
Potential supporters and opponents of the technique will be
indicated here.

There are several factors which would positively influence
the passage of an exclusive agricultural zoning bill. One is the
attitude of many in the towns towards uncontrolled growth. The
rapid in-migration into the less developed areas of the state has
meant increased citizen concern over the loss of rural amenities.
Many in the towns are ambivalent or even hostile to the prospect
of continued unguided growth. Thus, a policy to help preserve
open space would be welcome by at least some in the towns. The tax
savings involved in the subvention scheme would probably also

increase support for the bill.



81

There has been increased interest in agricultural preservation
over the past two years. Governor Garrahy expressed interest in
agricultural preservation in his 1978 state of the state address
and is supporting the PDR bill drafted by the Agriculture Division
of the Department of Environmental Management.2 The Committee to
Preserve Rhode Island's Farmland has been lobbying for agricultural
preservation as have other environmental groups. This interest is
another factor that could lead to the passage of an exclusive
agricultural zoning bill.

Exclusive agricultural zoning would probably encounter vigorous
resistance from the effected landowners. It should be kept in
mind however that there are less than 700 farms in the state and
just a portion of these contain prime and unique land. This means
a very small group of people would be directly effected by the
legislation proposed here. There may also be political resistance
by other groups such as those favoring home rule and personal
property rights. It would appear however, given the small number
of farmowners, that opposition to exclusive agricultural zoning
would not be as fierce as in other states.

To summarize, although exclusive agricultural zoning may be
bitterly opposed by some in the state, it also has many possible
supporters. While the likelihood of its passage into law cannot
be predicted here, there are, as mentioned in earlier chapters,
many potential benefits the entire state could enjoy from preserving
agriculture. A relatively small group, those owning the state's
prime farmland, could suffer by being deprived of the right to

develop it.
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There are dangers involved however in evaluating the merits
of a policy solely on the basis of its political acceptability.
Responsible policy making demands that other factors be taken
into account. An important factor may be the equity issue of
requiring a minority to suffer for the majority's benefit. This

issue will be discussed in the next section.

VI

Agricultural Preservation and Landowner Rights

This section will deal with the impact of exclusive agricul-
tural zoning on the landowner and the farmer. First, there will
be a general discussion of the issue of private sacrifice for
the public good with particular reference to the public trust
doctrine. The issue will then be set in the context of agricultural
preservation. It will also be shown that land regulations alone
will not assure the preservation of agriculture.

Agricultural land is a scarce natural resource in Rhode Island
and deserves protection. It has been argued in other states that
prime agricultural lands be held in the public trust.3 Public trust
is a legal doctrine holding that certain resources are "so particularly
the gifts of nature's bounty that they ought to be reserved for the
whole of the populace."4 This would appear an appropriate doctrine
for prime agricultural land in Rhode Island. The doctrine has been
applied to shorelines, and as with shorelines, the quality of life
would be harmed by the loss of farmland. There are no legal precedents
for applying the doctrine to agricultural land in Rhode Island, it

is referred to here for its philosophical as opposed to legal merits.
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Under the public trust doctrine, the state may retain cer-
tain rights over privately held land such as the right to develop.
The stress of the doctrine is one the public benefits of resource
preservation not on the individual's right to maximize his/her
personal profit. In the words of Governor Richard Lamm of
Colorado:
We must consider our land as a precious
natural resource, not a commodity to be sold
or traded, and we must turn inward toward
spiritual and education rewards and less to
materialistic rewards.>
Difficulties arise when this doctrine is applied to agricultural
preservation. As John McClaughry responded to Governor Lamm's
comments on spiritual rewards: "Whether this thought comforts a
farmer...struggling through a sub-zero night with a first calf-
heifer remains to be seen."®
Applying the public trust doctrine to agricultural preservation
overlooks the impact strict land use regulations may have on the
economic well being of the farmer. Chauncey T.K. Ching described
farming as a low-private-high-public return use of land.7 Thus,
while society as a whole benefits from agriculture, the farmer in
Rhode Island is generally not being well paid for this benefit.
Therefore, understandably many farmers want to retain the right to
develop their land so that they may have another source of income.
But if the continued conversion of farmland into urban uses is permitted,
the state will soon be farmless. The state as a whole would thus

loose the ecological, aesthetic, economic and psychic values associated

with the presence of farms.



Policy makers must ask themselves how agricultural land can
be equitably preserved. The needs of the farmer must be taken
into account. As Joseph L. Sax cautions:

Certainly even the most representative legis-
lature may act in highly unsatisfactory ways
when dealing with minority rights, for then

it confronts the problem of majority tyranny.8

To understand the farmers needs, it should be made clear
that although exclusive agricultural zoning may preserve prime
and unique lands, it does not by itself keep farmers farming.
There are other non-land related factors that may discourage
farming. One is demographic, as farmers approach retirement, they
find that their children are uninterested in farming as a career.9
This appears particularly the case in Rhode Island.lo Recent
federal regulations on pesticides and fertilizers may also discourage
farmers.ll Another factor that may make farming difficult is
local government ordinances restricting farm operations. These
often arise as a result of neighbors' objections to the noises,
smells and dust associated with farm operations. An example might
be an ordinance restricting the operation of farm equipment to
certain hours.

It would be beyond the scope of this thesis-project to deal
with the demographic issue, but ways clearly must be found to make
farming more attractive to young people. Alternative forms of
fertilizer and pest control need to be developed. The problem

of local communities limiting farm operations could be dealt with

in Rhode Island as it was in New York under the Agricultural District
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legislation reviewed in Chapter III. The power of local govern-
ments to restrict farm operations beyond the needs of health and
safety could be limited.

The above factors discouraging agriculture are secondary
to the economics of farm operation however. Land regulations:

can have little effect on the basic economics

of agriculture as reflected ultimately in the

price a farmer can get for his commodities and

the costs he must incur for seed, feed, fertilizer,
equipment, fuel labor, transportation and storage.l2

Therefore, an effective agricultural preservation policy
must deal with the farmers economic needs. This points out a
major advantage of Purchase of Development Rights over exclusive
agricultural zoning. PDR's can help farmowners by giving them
money that could be used to invest in farm operations. Exclusive
agricultural zoning does not offer comparable compensation.

It is uncertain if, at this time, PDR's are an actual alterna-
tive for Rhode Island. As discussed in Chapter III, it appears
unlikely that any of the three PDR bills currently proposed in
the state will receive adequate funding. Many farmers in the state
are apparently not interested in selling the right to develop.13
Another question is, if the PDR scheme were adequately funded, would
the farmers use the money for agricultural purposes. Since the
stated goal of such legislation is the preservation of agriculture,
this is a reasonable question. How would PDR's help those farmers
who are leasing land?

Alternative forms of aid to the state's farmers are needed.

An example might be greater tax subsidies and low interest loans
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for capital investments. Since agricultural preservation is a
national issue, state policy makers could look to the federal
level for help. A long range agricultural preservation policy
must create incentives to keep farmers farming.

To summarize, although there are many potential public
benefits to agricultural preservation, the landowner may resent
a policy depriving him/her of the right to develop. Ways must
be found to ensure that agriculture remains a reasonable economic
use so that farmers will not suffer unduly as a result of exclusive

agricultural zoning.

VII

Conclusions

Exclusive agricultural zoning would appear to meet the
criteria for an agricultural preservation policy in Chapter IT.
It can permanently preserve all the state’s prime and unique
land. It conflicts minimally with the availability of land and
resources for housing. Its direct financial costs are low
compared to PDR's. Although it does interfere with the tradition
of local control of land, this interference is minimal and
mitigated by the subvention scheme.

The technique may be politically unpopular since it deprives
the landowner of the right to develop, but very few in the state
are directly affected by this deprivation. There are many other
potential political supporters. The passage of an exclusive
agricultural zoning bill cannot be predicted here however. To
mitigate the impact of the technique on owners of prime and unique
land, other policies to keep farming viable in Rhode Island must

be developed.
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Chapter VII

Is Exclusive Agricultural Zoning a Viable
Planning Tool for Rhode Island?

This chapter will arrive at a final assessment of state
mandated exclusive agricultural zoning for Rhode Island by first
examining some probable criticisms of the technique and subsequently
indicating areas requiring further research. The concluding section
will summarize the viability of exclusive agricultural zoning for
Rhode Island.

Section one will first deal with criticisms that the legislation
proposed here may be overly rigid to take local needs into account.
Then, arguments that the legislation does not go far enough to protect
agricultural lands will be reviewed. The reasons for the technique's
proposed scope will be reiterated. The issue of landowner rights
discussed in Chapter VI will be summarized and set in perspective.

Section two will show the limitations of this thesis-project
and indicate the prerequisites needed if an exclusive agricultural
zoning bill is to be introduced into the General Assembly. The
limitations will be focused on areas requiring further research as
follows: developing a comprehensive agricultural policy for Rhode
Island and a study of the political feasibility of exclusive agricul-
tural zoning. One prerequisite to such a bill being introduced into
the legislature is a catalyst to increase public interest and commit-
ment to agricultural preservation. It will be recommended here that
this be done through the creation of a Governor's Commission on
Agriculture. Another prerequisite is extensive clarification of the

procedure by which exclusive agricultural zoning would be implemented.
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Section three will assess the viability of exclusive agri-
cultural zoning. Its limitations and advantages will be restated.
It will be compared to its alternatives. A summary recommendation

about the technique will be offered to state officials.

Some Criticisms of Exclusive Agricultural Zoning

Two possible criticisms of exclusive agricultural zoning will
be discussed. One is that the technique is too rigid to respect
local needs. The other is that it is insufficient to protect the
agricultural land in the state. An attempt is also made to
balance the impact of the legislation on the landowner against the
needs of the state as a whole.

Problems may arise when the state orders a municipality to
prohibit urban uses on a given parcel of land, as would be done
under exclusive agricultural zoning. Such a development restriction
may have unintended consequences. The state may unintentionally
overlook certain local needs. Thus, an argument can be made for
a more flexible technique such as one that would give local communities
the option to create exclusive agricultural zones.

The author believes that this rigid approach is justified. The
towns have not been protecting their prime and unique lands by them-
selves and without state intervention, it appears as though the
conversion of farmland into urban uses will continue. It should be
remembered that such conversion is generally irreversible. The
whole state would suffer were its prime and unique land to be completely
destroyed. This intervention into local affairs is based upon a

clear public interest.
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If state mandated exclusive agricultural zoning is to be
equitably implemented, a process by which land may be specially
exempted from a zone is needed. This is why an agricultural land
appeals process has been proposed. It would be used in exceedingly
unusual circumstances which aren't foreseeable here. Local needs
are recognized by the special provisions for farm dwellings, emergency
facilities and public utilities.

Exclusive agricultural zoning can also be criticized for
insufficiently preserving farmland. State mandated protection does
not extend to the less productive lamds, although these lands do
have scenic and other values. Nor has the impact of surrounding
uses on farmland, such as storm water run-off from a parking lot,
been considered by the proposed legislation.

One reason that exclusive agricultural zoning has not been
given a broader scope is for possible legal challenges of taking.
Another reason is out of respect for the tradition of local control.
Also, since the profit derived from the other farmlands is minimal,
development restrictions without compensation would be inequitable.
By comparison, farmers of prime agricultural land may operate at a
reasonable profit.

The state should however encourage the towns to extend protection to
other farmlands. Enabling legislation for exclusive agricultural
zoning for lands other than prime and unique and for low density uses
in agricultural buffer strips would be developed. Towns must be
cautioned however about possible legal challenges of taking. The

state could further encourage the preservation of other than prime
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and unique farmland by offering subventions, (defined here as
tax subsidies), for protected land. This idea deserves further
study. Were towns to remove development restrictions from a
parcel of farmland, subventions would be a de facto subsidy to
the land speculator. He/she would enjoy use value assessment
until the land was developed. This problem could be mitigated
with a 100 percent tax roll-back charge plus interest to the
landowner.

This thesis-project may also be criticized for inadequately
dealing with the impact of exclusive agricultural zoning on the
landowner. Although the need for a comprehensive agricultural
policy to aid the farmer has been indicated, the specifics of
this policy have not. Legislation is not always enacted compre-
hensively, it is gquite possible that exclusive agricultural zoning
would be signed into law while a comprehensive agricultural policy
would not. This would mean that the non-land factors discouraging
agriculture would remain.

It is useful here to set the farmers problems in perspective.
Many farmers of prime land in Rhode Island are making a reasonable
living. Although the creation of incentives is needed if farming
is to remain atrractive, this should not be overly difficult for
the prime lands in Rhode Island which are among the best in New
England. As indicated in Chapter V, police power restrictions on
the right to develop land have been accepted by the courts and
society especially when the public interest is at stake. Although

some landowners will bitterly oppose losing the right to develop,
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they are not being deprived of all uses of their land. 1If
agriculture is to be preserved in Rhode Island, the first step
must be to preserve farmland. This action must be taken as soon
as possible. Although developing a comprehensive agricultural
policy is important, it should not take priority over exclusive
agricultural zoning.

To summarize, a rigid preservation technique has been advocated
and appears the only way to assure that the state's prime and
unique lands will be preserved. Exclusive agricultural zoning
includes only a portion of the state's agricultural lands. A
broader state mandate would have greater political and legal
ramifications than would the relatively narrow mandate proposed
here. Discretionary local control over other farmland would be
encouraged however. Finally, although Rhode Island does need
a long range agricultural policy, the first priority must be

to preserve the state's prime and unique farmlands.

11

Areas Requiring Further Research

This section will indicate research needs beyond the scope
of this thesis-project. If agriculture is to be preserved in Rhode
Island, these needs must be met. They include readily accessible
information on the importance of agriculture to Rhode Island and
the components of a comprehensive agricultural policy. The author
believes that these issues would be most effectively addressed
through a Governor's Commission on Rhode Island Agriculture. 1In

addition, a detailed study on the political feasibility of exclusive
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agricultural zoning is needed. Also, before such a bill is drafted,
considerable clarification of its mechanics is needed.

One of the major impediments that an agricultural preservation
policy faces in Rhode Island is lack of interest. Although concern
about agricultural preservation has been increasing, few in the
state are deeply committed to the idea.l Agricultural preservation
thus needs a catalyst to action. The Coastal Resources Management
Council Act was sparked, at least in part, by a 1969 report to the
Governor on the importance of the coastal zone to Rhode Island.2
The cause of agriculture in Rhode Island might be helpful by a
similar report.

The Governor could, as was done before the CRMC Act was passed,
appoint a special technical committee on Rhode Island agriculture.
This committee would have two goals. One would be to produce a
report on the importance of agriculture to Rhode Island. The
other would be to determine what needs a comprehensive agricultural
policy should meet.

A report on the importance of agriculture would have to go
far beyond what has been stressed in this project. It would have
to include the importance of agricultural lands to future generations
as well as its ecological, economic and aesthetic attributes. The
costs and benefits of agricultural preservation should be clearly
delineated. The report should be in a readable form so that interested
citizens as well as state officials and professionals will understand
it. Although such a report will not ensure the preservation of

agriculture by itself, it will at least give the issue increased publicity.
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The report on a comprehensive agricultural policy would have
to consider many factors. Proposals on how to make farming more
attractive to the younger generation must be made. Alternative
forms of economic aid to farmers could be explored. Innovative
land regulatory techniques could be considered and compared to
exclusive agricultural zoning and PDR's. Such a report could
serve as a basis upon which a long range agricultural policy could
be developed.
Research is also needed on the political acceptability of
exclusive agricultural zoning. Many in the state currently reject
the technique as politically unacceptable on its face. A thorough
report would probably be done most effectively by a citizen or
university group working with state legislators. It would appear
an inappropriate task for a governmental agency since it is such a
sensitive issue. The goal of the report would be to provide
information to fairly evaluate the technique's political ramifications.3
It appears that the major barrier to exclusive agricultural
zoning being enacted into law is the political acceptability of
the technique to the state's voters. This potential barrier
however deserves thorough exploration before a judgement can be made.
Rhode Island, as seen in Chapter II, is agriculturally different from
most states. This means that the proposition that exclusive agricultural
zoning might be politically acceptable must be examined.
Another research area concerns the mechanics of exclusive

agricultural zoning. This report would require substantial legal

and other technical input. It would have to deal with issues such
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as interim controls. Detailed recommendations on the drafting
of such controls are needed to minimize the likelihood of court
challenges.

The land inventory phase of exclusive agricultural zoning
needs clarification. It appears as though a new agency, such as
the Agricultural Land Preservation Commission mentioned in Chapter
IV must be created or an existing agency must be substantially
modified. Its research responsibilities should be made clear.

This agency would have to develop the final definitions of prime
and unique lands.

To summarize, many tasks remain before an exclusive agricultural
zoning bill can be introduced into the state legislature. The tasks
of emphasizing the importance of agriculture to Rhode Island and
developing a comprehensive agricultural policy would be most
effectively performed by a Governor's Commission on Agriculture.

The political issues would be best explored by a consumer and
university group working with legislators. The procedural problems
could be explored by a technical team reporting to the legislative

subcommittee responsible for the bill.

ITI

A Final Assessment on the Viability of
Exclusive Agricultural Zoning for Rhode Island

This section will make a final assessment on the suitability
of exclusive agricultural zoning for Rhode Island. This will be

done by first reviewing the technique in terms of the criteria
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developed in Chapter II. A more general discussion will follow
with some caveats about the technique's application. Then, a
concluding judgement on the technique will be made.

As seen in Chapter V, exclusive agricultural zoning generally
does meet the criteria delineated in this project for an agricultural
preservation tool in Rhode Island. It can permanently protect all
the state's prime and unique agricultural lands from non-farm
development. It does not require an extensive reordering of state
and local planning procedures, (as would Transfer of Development
Rights for example,) and thus can be readily implemented. Since less
than two percent of the state's land area is involved, there is
relatively minor direct interference with local land use control.

It should be made clear that the towns with relatively with large
amounts of prime or unique land would be impacted more by the technique
than the state as a whole. BAll these towns however do have other
sources of open land. The technique does not require large expen-
ditures as do PDR's and thus meets the criterion of minimal cost.

The technique also appears suitable from a statewide perspective;
it conflicts minimally with other state policies. For example, it
has little impact on housing supply nor does it divert large sums
of money from other state programs. The state as a whole benefits
from agricultural preservation under exclusive agricultural zoning
while its financial costs are minimal.

PDR's have the advantage of compensating the landowner while
exclusive agricultural zoning does not. It appears very unlikely
however that PDR's will be funded in the foreseeable future. Thus,

PDR's are not readily implementable at this time while exclusive
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agricultural zoning is. The impact of the proposed legislation on
the landowner is a trade-off the state must accept if agriculture
is to be preserved under the police power as opposed to an
acquisition scheme.

Policy makers should be cautioned not to eliminate the
subvention provisions of the bill. Subventions help reduce the
impact of the legislation on the towns and the landowners. Policy
makers should also be urged to consider exclusive agricultural
zoning as the beginning of Rhode Island's farmland preservation efforts
rather than a panacea. As indicated earlier, a comprehensive
agricultural policy must be developed.

It must be strongly emphasized that this assessment of exclusive
agricultural zoning is for Rhode Island only. Rhode Island with its
small number of farms and highly urbanized environment, is different
from most states which are searching for an agricultural preservation
policy. The merits of exclusive agricultural zoning for other
states must be determined on a case by case basis.

State directed exclusive agricultural zoning, in spite of
its limitations, appears to be a viable planning tool for Rhode Island.
It gives the state an alternative to the Purchase of Development
Rights. It has been adjusted to fit the state's particular needs.

It deserves careful consideration by state officials; such a bill
should be introduced into the Rhode Island Assembly where it would

be subject to public debate and scrutiny.
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Conclusions

State mandated exclusive agricultural zoning does have some
limitations. A land regulatory technique permanently restricting
non-farm uses from 1.9 percent of the state's land may have
unanticipated consequences. However, an appeals process has been
provided to consider such cases.

Another limitation of the legislative concept proposed here
is that it preserves only a portion of the state's farmland. It
also neglects the impact of surrounding uses on farm operation.
These two factors were not considered for political and legal
reasons. As an alternative, specific state enabling legislation
for other than prime and unique agricultural zones has been proposed.
However, towns creating such zones may risk legal challenges of
taking.

Exclusive agricultural zoning, as does any land regulatory
technique under the police power, reduces the value of some private
property. This means farmowners may be deprived of an anticipated
source of revenue, the profit realized from converting their land
to urban uses. To mitigate this impact, research is needed on ways
to keep farming profitable in Rhode Island.

Before state mandated exclusive agricultural zoning can be
implemented in Rhode Island, certain needs must be met. A Governor's
Commission on Rhode Island Agriculture could help the state develop

a comprehensive agricultural policy. It could also produce a report



100

on the importance of agriculture in Rhode Island. Such a report
would hopefully increase public interest in agricultural preserva-
tion. The political feasibility and the mechanics of the technique
deserve more research.

In conclusion, state mandated exclusive agricultural zoning,
not withstanding its limitations, appears a viable planning tool
for Rhode Island. Such a bill should be introduced into the
Rhode Island General Assembly. It does significantly alter other
state policies. It is a technique than can be readily implemented
and can permanently remove all the state's prime and unique lands

from development pressures.
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Footnotes

1
Phone conversation with Susan Morrison, Division of Statewide
Planning, March 22, 1978.

2

William Lesher, Land Use Legislation in the Northeast: Rhode
Island, A Northeast Regional Research Project 90 Report, (Ithaca:
Cornell University Agricultural Experiment Station, Northeast
Regional Center for Rural Development, November 1975), p. 5.

3

Such a report would have several parts. One would be a
scientifically conducted opinion poll on exclusive agricultural
zoning. Another could study the proposed Assembly Bill 15 in
California and the Land Commission Act in British Columbia. The
focus should be on who were the opponents and proponents of these
bills. An attempt should be made to see if comparable interest
group configurations exist in Rhode Island. Another section of
the report could examine in detail the Rhode Island reaction to
other restrictive land use legislation such as the Coastal Re-
sources Management Act.
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