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CHAPTER ONE
INTRODUCTION
Problem Statement

Development pressures existing in the United States today have
been responsible for the substantial disappearance of formerly
available open spacel. The general public perception is that the
landscape/view is changing and that the change is not necessarily
good. The loss of open land has brought public pressure on policy
makers to decide the best use of remaining open space. Should it be
left to developers to make the determination or should a community
assert its own self-determined vision guided by professional
expertise?

In 1853, Peter Schermerhorn wrote "that government existed
only to protect private property" (Rosenzweig and Blackmar 1992:
50). While few today would debate the legitimacy of government at
every level having a distinctly broader mandate; it is certainly true
that the debate continues between would-be developers coping with
myriad planning and zoning regulations and the government

attempting to reach an equitable settlement among competing claims.

1 The definition of open space used herein is taken from the Connecticut
General Statutes which provide a comprehensive description:

Any area of land, including but not limited to forest land, tidal and
inland wetlands and farm land, the preservation or restriction of the
use of which would (1) maintain and enhance the conservation of
natural or scenic resources, (2) protect natural streams or water supply,
(3) promote conservation of soils, wetlands, beaches or tidal marshes,
(4) enhance the value to the public of abutting or neighboring parks,
forests, wildlife preserves, nature reservations or sanctuaries or other
open spaces, (5) enhance public recreation opportunities, (6) preserve
historic sites or (7) promote orderly urban or suburban development
(1971: Sec. 12-107b [c]).
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What a developer might view as confiscatory government inter-
vention, a municipal wetlands agency could see as sound environ-
mental restrictions for the greater public benefit. Operating within a
framework that privately-held land subject to a degree of zoning
regulation is a cornerstone of the American system, many
communities have decided to adopt a pro-active stance rather than
reactive when considering the future face of their communities.
Appreciation of the value of open space is not a new phenomenon.
As early as 1850, New York City aldermen urged their city to acquire
Jones Wood as a public park on three grounds: "Utilitarian claims that
it would promote the city's commercial and physical health; social
and moral arguments that it would 'improve' the 'disorderly’ classes
and foster order among them; and cultural contentions that it would
display the cultivation of the leading citizens" (Rosenzweig and
Blackmar 1992: 23). Frederick Law Olmsted and Calvert Vaux who
together designed New York City's Central Park envisioned it "as a
pastoral retreat from the pressures and aesthetic monotony of a
growing city" (Rosenzweig and Blackmar 1992: 3). Open space either
in its natural state or as a carefully manicured park has played a
major role in defining the character of America's communities.
Thanks to the conservation movement in America in the latter
part of the twentieth century, new elements of the value of open
space and its disappearance are being appreciated by government
policy makers. Nowhere has this been more graphically seen than
along the once open space shorelines of the Mississippi River where

overbuilding on unstable riverbanks in flood zones has led to erosion,
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polluted run-off from farm operations and then substantial loss of
property in the 1993 flood. Recovery operations have even included
the government buying some of the most vulnerable properties with
tax payer money. As a result of the 1955 flash floods in Norwalk, CT,
city officials directed rebuilding away from the riverbanks (thus
creating riverside open space) and instituted minimum ground floor
levels thereby qualifying property owners to participate in the
National Flood Insurance Program. The governmental policy of pre-
ventive measures is generally seen as an enlightened move and a
reasonable action to take in citizen and property protection. The
seemingly incidental benefits of waterside open space greenways/
walkways are an additional benefit to the public. Not overlooked are
the benefits to marine life which is enhanced in the less-polluted
environment.

While federal national disaster programs play a role in enabling
communities to rebuild after an earthquake, hurricane or flood, they
are not without cost. Aside from immediate emergency relief, the
federal government at the state's request will offer to the affected
property owner low-interest loans for cleanup and rebuilding. Tax
payers across the board fund this government benevolence just as do
private insurance rate payers when their insurance company is hit
by an unprecedented number of claims for disaster relief. Although
natural disasters will in the future recur, minimizing the likelihood of
their consequent property and personal damage through sensible
building and zoning regulations plus occasional land purchase (thus

saving expenditure of disaster relief money) might seem to most



people a sensible and appropriate government role.

Contrarily, when government intervenes to declare some
undeveloped parcels off-limits because of a snail darter or a colony
of owls, the public often becomes disenchanted. Simply because there
is not yet a consensus on the public responsibility for endangered
animal species, the public sees such intervention as reflecting woeful
disregard for their jobs and property which may be within the
affected boundary. As with every other government action, policy
makers must steer a fine line in order to not appear to be acting in
arbitrary fashion, or else risk loss of their position through the
political process.

A piecemeal open space protection program, often characterized
by unsolicited gift or response to a particular constituency, can give
rise to inefficient development patterns in a community. Some open
space properties by their very location may be virtually inaccessible
to a large group of citizens and then of little general public benefit.
Inefficient development patterns can significantly raise the cost of
municipal service to tax payers. The cost to the public of sewer and
water lines, roads, fire and police protection escalates when
residential development is allowed all over the municipal landscape
instead of planning for residential use in one sector and promoting
open space use requiring few city services in another sector.

While acknowledging that municipal open space has obvious
benefits to a community, some professionals in the land use field
have expressed frustration with traditional methods for managing

growth and retaining open space. Since the turn of the century,
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general plans, subdivision controls, zoning ordinances and building
codes have been the traditional tools for guiding physical growth in
American cities (Deakin 1989: 4). These tools have been criticized for
lacking flexibility (Haar 1989; Stokes and others 1989). Lack of
flexibility should not be confused with not having recourse to the
appeals process. Adverse zoning decisions can be referred to
municipal Boards of Appeals and then through the court system.
Sometimes a higher board or court will render a more
accommodating decision, sometimes not. Regulations by their very
nature are restrictive. If deemed sufficiently restrictive, a court may
decide they "amount to a taking of the land for which compensation
must be paid by the public" (Reilly, ed. 1973: 145). Is the public's
interest, both immediate and long term, being well served? Do
autocratic inflexible rulings appear more equitable than examination
on a case by case basis? Some traditional tools have been cited for
lacking in significant ability to shape growth, control its timing or
deal with many of its impacts, particularly financial and
environmental ones (Fishman 1975: 61; Cigler 1980: 444; Barrese
1983: 235; Deakin 1989: 4; Schnidman 1978: 538).

Significance of Study

As previously mentioned, local governments are adopting goals
for acquiring open space. Obstacles have arisen however, when
attempting to achieve these goals. Acquisition of targeted open space
parcels usually requires large amounts of money to be expended by
a community following a lengthy approval process.

Policy makers seeking improvement over the status quo might
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search for new approaches to the above-cited problems. In the
classical-rational solving process, this search would be interpreted as
identifying policy alternatives2. Traditional and innovative
approaches will be considered in this study with particular attention
being given to municipal open space acquisition programs funded by
local real estate transfer tax revenues.

Objectives of the Study

This study will:

1. Examine traditional means of municipal open space acquisition;

2. Present options for financing municipal open space acquisition;

3. Compare alternative approaches for municipal acquisition/
preservation of open space;

4. Offer case studies of municipal open space acquisition funded
by real estate transfer tax revenues;

5. Identify policy issues for consideration in designing a
municipal open space acquisition program funded by real
estate transfer tax revenues; and

6. Draw conclusions about implementation of a municipal
open space acquisition program funded by real estate transfer

tax revenues.

2 The classical-rational problem solving process involves six steps:
Define the problem;

Determine evaluation criteria;

Identify alternative policies;

Evaluate alternative policies;

Select the preferred policy; and

Implement the preferred policy (Patton and Sawicki 1993: 3).

onhwN=



Methodology
Literature will be reviewed to discuss the importance of open

space in a community. Additional literature will be reviewed to
discuss programs and means available to municipalities to secure
open space for their citizens. Case studies of municipal open space
acquisition funded by a real estate tax will then be offered. The
examples include: the Nantucket Land Bank; the Martha's Vineyard
Land Bank, the Block Island Land Trust, and the Little Compton
Agricultural Conservancy Trust. Nantucket and Martha's Vineyard
are located in Massachusetts. Little Compton and Block Island are
located in Rhode Island. The case studies explored use primary and
secondary data. Primary data has been collected from interviews
conducted with representatives from the four land bank programs
under study. These are complemented by existing literature on the
same programs. The operational experiences of these case studies are
synthesized and necessary and ancillary components of a land bank
are exposed. A fifth case study is also offered for review concerning
a land bank proposal that was defeated in the town of Greenwich
Connecticut. After identifying common and unique features of the
case studies, critical issues are highlighted to facilitate other
communities in designing similar land bank programs.

To facilitate policy makers in the decision-making process the
purchase alternative (funded by a real estate transfer tax) is
compared alongside other alternatives commonly used by local
governments to acquire and/or purchase open space, including:

zoning mechanisms [incentive zoning, planned unit of development
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(PUD), cluster zoning, large-lot zoning, transfer of development rights
(TDR)], municipal tax incentives, gift, foreclosure, condemnation,
intergovernmental transfers, and purchase funded by: municipal
general funds, bond issues, and sales tax revenues. Criteria for
comparison include: public investment, as measured by how costly a
proposal might be; political acceptability, as measured by how
politically feasible a proposal might be; and potential for
preservation, as measured by the degree of permanency each
alternative offers. A matrix is developed to present the results of
these comparisons. Based on the analysis of data, guidelines are
offered to facilitate use of a municipal open space acquisition
program funded by a real estate transfer tax in other communities.
Organization of the Study
The study is divided into five chapters. Chapter One provides an
introduction to the research problem, significance of the study,
objectives of the study, methodology employed to obtain stated goals,
and organization of the study. Chapter Two presents alternative
approaches for municipal acquisition and/or preservation of open
space. Chapter Three describes four case studies of municipal open
space acquisition funded by real estate transfer tax revenues and
one aborted attempt to enact such a program. Chapter Four raises
policy issues for consideration when designing a program for
municipal open space acquisition funded by real estate transfer tax

revenues. Chapter Five offers final remarks.



CHAPTER TWO

ALTERNATIVE APPROACHES to MUNICIPAL ACQUISITION

and/or PRESERVATION of OPEN SPACE

This chapter examines and discusses alternative approaches for
municipalities to acquire and/or preserve open space along with
possible financial strategies to accomplish this aim, including: zoning
mechanisms [incentive zoning, planned unit of development (PUD),
cluster zoning, large-lot zoning, and transfer of development rights
(TDR)], municipal tax incentives, gifts, foreclosure, condemnation,
intergovernmental transfers, and purchase funded by: municipal
general funds, bond issues, sales tax revenues, and real estate
transfer tax revenues.

The alternatives presented herein are not an exhaustive list of
means available to a municipality to acquire and/or preserve open
space, but their great number represents the many variations now
available from which policy makers may choose. There are, however,
constraints put upon the decision-making process. In the public
sector, decisions will be contingent upon how much a proposal will
cost (public investmentl), and the level of public approval predicted
(political acceptability). For a municipality to attain the goal of
preserving open space, consideration should also be given to the
degree of permanency each alternative offers (potential for

preservaton).

1 Public investment specifically refers to the dollar cost payable by the public
sector to acquire and/or preserve open space; so-called "direct costs". This
criteria does not quantify the indirect costs related to municipal open space
acquisition such as property maintenance nor costs associated with zoning
that can produce indirect costs such as those associated with suburban sprawl.
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A matrix is presented in Table 1 to demonstrate graphically the
desirability quotient of each alternative in relation to the criteria
used for comparison. Descriptions of the alternatives follow to

provide explanation for the ratings given.

Table 1. Comparison of Alternative Approaches for Municipal

Acquisition and/or Preservation of Open Space.
Public Politcal Potental for
Alternatives: Investment Acceptability Preservation
Zoning:
Incentive zoning Low Moderate Moderate
PUD Low Moderate Moderate
Cluster zoning Low Low High
Large-lot zoning Low Low Moderate
TDR Low Low High
Municipal
Tax Incentives Low Moderate Low
Gift Low High High
Foreclosure Low Low Moderate
Condemnation High Low High
Intergovernmental
Transfers Low High Moderate
Purchase:
(Funding Options)
Municipal General Funds High Low High
Bond issues:
1. General Obligation Low High High
2. Revenue Low Low High
Sales Tax Revenues High Moderate High
Real Estate Transfer
Tax Revenues Low Moderate High

Note: Low, Moderate, and High are ratings given for the desirability
quotient of each alternative in relation to the criteria used for

comparison.
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Zoning:
Incentive zoning

This tool involves a trade-off agreement between the local
regulatory authorities and a developer, where a developer is induced
to provide open space in return for receiving a density bonus or
some other key variance to the imposition of the normal regulations
for his/her project.

In terms of evaluating this alternative the political acceptability
of incentive zoning is directly related to the degree of the public
accessibility and enjoyment of the benefit being gained. Because
incentive zoning involves a surrender of a degree of the public's
ability to rely on protective zoning regulations, the benefits from the
surrender must be very apparent. The best ways of insuring political
acceptability is to select the appropriate location and to mandate its
permanency as open space through deed-restrictive language. There
is no dollar cost to the public by such an arrangement particularly
when management/maintenance responsibilities are assigned to the
developer.

An interesting case relative to incentive zoning demonstrating
some potential pitfalls was demonstrated at Grace Plaza, New York
City, in 1973. The zoning code allowed builders of new corporate
offices an additional ten square feet of floor area for every square
foot of public space plaza. Other than laying out the requisite number
of square footage for the plaza, the architect failed to incorporate any
features which might make it attractive to local office workers.

Hence, 'undesirables’ took over followed by institution of a security
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person and guard dog. The usefulness of the plaza to the general
public seemed nil. Next, “...plans were developed by the plaza
management to enclose the space and create a shopping arcade. The
proposal attracted a public debate over the potential privatization of
the publicness of the space" (Carr and others 1992: 180). Since this
time, the City in 1975 adopted a zoning amendment with specific
guidelines on making such plazas "amenable" to the public (Carr and
others 1992: 180).

Planned unit of development (PUD)

This is an example of a discretionary mechanism where “some
towns have established so-called floating zones, authorized in the
text of the ordinance but not mapped until a specific development is
proposed and approved” (Reilly, ed. 1973: 189).

Planned unit development (PUD) regulations while not universally
accepted across the country allow for flexibility in design in
accordance with the environmental constraints of the property.
Proponents of the PUD concept say that strict adherence to present
minimum zoning regulations can often lead to inferior developments
not tailored to the site in question (Reilly, ed. 1973: 189). PUDs may
also reduce the effects of sprawl occasioned by more conventional
zoning. Public opponents to the idea voice their inherent distrust of
developers proposing a PUD believing that existing zoning is their
last refuge and vowing a fight against 'spot zoning' (Reilly, ed. 1973:
190-1).

In terms of evaluating this alternative if an environment can be

created where there is informed dialogue among the affected parties,
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PUDs could become the vehicle to preserving valuable open space in
a community as well as providing new development and on both
accounts enjoy greater political acceptability. This alternative
requires no outlay of public dollars, but the permanency of its open
space preservation is contingent upon the deed-restrictive language
for the project in question.
Cluster zoning

Cluster zoning is the term used when a developer may build the
same number of units as in a conventional subdivision, but the lot
size requirements will diminish, with a greater than usual percentage
of land being dedicated for open space (or money is paid by the
developer for municipal purchase of open space elsewhere). Cluster
zoning is often done within planned unit of developments (PUDs). In
Greenwich, Connecticut cluster zones requiring a minimum of 40% of
the acreage to remain undeveloped, are a recent introduction. They
are viewed as a response to situations where large properties were
being carved up into subdivisions in accordance with the underlying
zone and thus contributing to an emerging landscape of residential
sprawl.

In terms of evaluating this alternative, the political acceptability
of the cluster concept is only moderate because frequently the open
space being set aside is for the use of a local homeowners association
only and thus not practically publicly accessible nor generally visible
to the public at large. In terms of public cost, there is none, as no
purchase is made. Guarantee of permanency of this now municipally-

owned open space is high unless a zoning change is approved.
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Reliance, however, on zoning set asides to obtain municipal open
space leads to a very piecemeal open space picture and does not
necessarily assure that the priority parcels of open space in a
community will be obtained.

Some states have attempted to meet some of the complaints about
zoning set asides by initiating programs where fees instead of
property set-asides are paid by the developer. For instance, in 1990,
Connecticut enacted P.A. 90-239, which permits municipalities to
enact a fee-in-lieu ordinance as part of their open space plan. The fee
may not exceed 10% of the value of the land before subdivision, must
be payable into an account separate from the town's general
revenues and must be used for open space acquisition for
recreational, passive or agricultural purposes (Wolfe and Horan 1991:
1-3).

Large-lot zoning

Large-lot zoning is a planning tool allowing for low-density
residential development. At a minimum, this type of zoning prohibits
more than one unit per acre. At the other extreme is San Luis Obispo
County, California where a 320-acre minimum is used to maintain
grazing land (Toner 1978: 2). The principal benefit of this technique
is that no government funding is required for its implementation.
Therefore, small cities and rural towns with limited planning budgets
can easily apply this technique (Brower and others 1984: 96).
However, an unfortunate consequence of large-lot zoning has been its
sprawling pattern across the countryside.

The political acceptability of large-lot zoning is generally low, not
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only because privately-held land rarely invites public access, but
also because a diminished land supply often causes prices for viable
building parcels to escalate thus leading to an exclusionary
environment. Nonetheless, a number of communities defend large-lot
zoning citing the cost from public funds for sewers and connections
to the municipal water supply if more intensively developed.
Permanency of preservation of open space in these large-lots is less
guaranteed than that offered by cluster zoning because these large-
lot properties are privately held.

Transfer of development rights (TDR)

TDR is another alternative available to policy makers for
preserving open space. TDR involves the establishment of sending
(development rights) zones and receiving (development rights)
zones. TDR occurs when private land owners purchase development
rights from landowners in a sending zone, and apply them to their
own land in the receiving zone, thereby increasing their land's
development potential. The land from which the development rights
were sent enjoys a high degree of guaranteed preservation as the
once existing development rights are extinguished. As TDR is a
transaction between private parties, no public access is gained and
no public expenditure is required.

TDR offers a solution to the problem inherent in traditional land
use regulation, that of windfalls and wipeouts. A windfall is an
increase in value of real estate other than that caused by the owner
or by general inflation, whereas a wipeout is a decrease in value

of real estate not caused by the owner or by general deflation
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(Hagman and Miscynski, 1978). Zoning for example can create high
land values in areas zoned for high density development, or it can
severely reduce values by zoning for low density. TDR offers a form
of compensable land use regulation. In a TDR program the windfall,
which comes in the form of a density bonus to a developer in the
receiving zone is recaptured and transferred to the "loser,” a
landowner in the sending zone, as compensation for purchase of
development rights (Schnidman, 1978).

Because designing a TDR program is a multi-layered process
(Schnidman 1978: 549; Costonis 1975: 94), some communities may
find this process too cumbersome. Public support may erode during
any portion of the design phase of a TDR program, and thus the
political acceptability of the scheme is threatened. Debate will arise
over questions including: establishment of the planning district
(where TDR's are permitted), the decision on the nature and number
of rights issued, how the rights will be allocated, how the rights will
be issued and taxed, public retirement of excess development rights
and means for issuance of additional rights, if needed. In particular,
problems may arise from constituents in the receiving zone who
argue against increased densities being made available and
constituents in the sending zone who view the newly-imposed
development restrictions as a 'taking' of property rights worthy of
'just compensation' if unable to sell their development rights
(Roddewig and Inghram 1987: 14).

Municipal tax_incentives
Tax incentives for open space preservation rely on preferential
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assessment or differential taxation of such property by a
municipality. It is a system in which a property owner who owns
more land than is required to build a house has his/her tax
assessments reduced on his/her excess property. The philosophy is
that property owners would thereby lose their economic incentive to
subdivide and sell off portions of their land for development. Usually
a tax assessor values a property on the basis of its current income-
producing capacity only, rather than on its higher real market value.
This system in fact rewards the open-space property owner for not
developing his open land by assessing him at a lower tax rate.
Differential taxation of farmland and forests has been widely used as
one cost-free means of preserving what much of the public see as
good land uses.

The political acceptance of preferential taxation is only moderate.
While admitting that it is a no up-front-cost way to preserve existing
open space, the public also sees it as a mechanism for the rich to
maintain their status quo and not pay their equitable share into the
municipal coffers. Public acceptance is also dubious because it
realizes that preferential taxation may not be sufficient to deter the
ultimate development of the property. It is not fooled into believing
that preferential taxation will guarantee preservation in perpetuity.

A disadvantage of using a tax incentive program is that it does
not secure permanent open space preservation. Land owners may
choose to develop their land at any time. "Preferential farmland
assessment laws in California and New Jersey provide for recapture

of taxes under a deferral theory whereby the property owner is
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required to pay back to the taxing authority the taxes he avoided by
having his land classified as agricultural” (Reilly, ed. 1973: 129).

Federal tax deductions often play an incentive role in attracting
open space property gifts to local land trusts or other conservation
organizations and offer permanent land protection. On the negative
side, these parcels of land are usually scattered all over the
landscape ranging from fractions of an acre to vast tracts. They are
usually closed to free public access and when left in their natural
state offer little public use. Obviously, some properties have greater
aesthetic appeal which a discerning public can appreciate when
viewed from a public thoroughfare. Other properties may offer the
less visible benefits of serving as a groundwater discharge area or
flood water buffer to a community. Despite the removal of the
donated properties from the local real property tax rolls, most
Americans seem to approve of the intent motivating this federal tax
incentive program.

Gifts

A gift of open space property to a municipality may be an
outright donation with no strings attached. A beneficent property
owner could deed an ideally situated acreage to his/her town
requiring no "improvements" and without stipulation as to its future
use. However, it is far more likely that the donor will place
restrictions on his/her gift. In the deed of transfer, the donor may
stipulate that the property is only to be used for passive recreational
purposes under penalty of it reverting back to him/herself or estate.

No public investment is required and the political acceptance is
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generally great for 'free' gifts of land in a desired location. The
question of permanent preservation of open space will be dependent
upon the restrictive covenants of the gift.

Situations may arise when a property owner is seeking to 'unload’
a property for his/her own tax reasons without regard to any
perceived public desire or need. Said property may be
undevelopable with environmental problems rendering it
inappropriate for even park use. Additionally, the property may
have contaminants in its soil and trash calling for removal. Clearly, in
this worst case scenario, a town is being offered little more than a
liability. If however, the location of the property should meet either
present or future open space needs, a town will knowingly assume
the costs of repairing the property. If not, a town should decline the
offer.

A municipality cannot rely on gifts alone when planning for
orderly development. Political accountability should in fact dictate
saying no to gifts of questionable value and accepting the inevitable
that targeted acquisition of particular properties is the only sensible
approach to sound community development. At the very least, if a
donor insists on placing restrictions on his gift, the receiving town
should seek to have the restrictions expire after a period of 20 years.
Foreclosure

There are so-called municipal land acquisition opportunities
which can occur when a property owner defaults on his/her property
tax. When it becomes clear usually after a period of many years that

the municipality is unlikely to ever be able to collect the back taxes,
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the property title reverts to the town after appropriate legal
proceedings. Occasionally, this may yield new park land or open
space to the town. Often, the town will seek to sell the property on
the open market with the monies going into the General Fund.

Assuming the town decides to dedicate the parcel for open space
purposes, the permanency protection of the land is high and no
public investment is required. However, the political acceptability is
low because foreclosure situations are a distressing means for a
municipality to meet its open space needs.

Condemnation

Targeted acquisition through condemnation is one approach
available to municipalities. Basically, this municipal power, derived
from the state confers the right to 'take' land for public purpose such
as reservoir, highway and park development with the landowners
receiving reasonable compensation. This exercise of 'police power' is
one of the least popularly-appreciated powers held by the
government. The public cost can be high, but the political
acceptability is low. The permanency of protection factor may be
termed high subject to varying political forces.

One illustration of just how contentious is this power is furnished
in the history of New York's Central Park: "Municipal use of the power
of eminent domain to take possession of more than eight-hundred
acres of land for Central Park represented an unprecedented
intervention in the real estate market" (Rosenzweig and Blackmar
1992: 7). In 1853, New York State Senator James Beekman wrote, "A
park is not of sufficient public necessity to justify its being taken by
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the State in opposition to the wishes of the owners by the violent
exercise of eminent domain" (Rosenzweig and Blackmar 1992: 59).

Many agreed with the Senator then as they might now. Is there a
greater legitimacy for public health reasons in provision of parks than
the undermining of private property holdings? While a park might in
name promise access to all, would not in fact its benefits be utilized
by the few in its immediate vicinity (Rosenzweig and Blackmar 1992:
59-91) ?

The political fallout of 'takings' is fraught with hazards. As
neighborhoods are carved up, families uprooted, viewscapes changed
in the name of progress, the public feels disenfranchised. In the case
of the formation of New York City's Central Park, some lot owners
within the proposed park borders and adjacent land owners fronting
the park clearly stood to make a substantial profit by the government
intervention in the private land market. Nonetheless, while squatters
and small rentpayers were evicted from the park confines, and the
tax payers were asked to bear the $5 million cost for compensating
the landowners, the landowners still felt that they were being ill-
treated. Adjacent land-owners to their great dismay were
additionally required to pay 'benefit assessments' (Rosenzweig and
Blackmar 1992: 81-82).

Future historians may or may not praise the urban vision
underpinning the condemnation action, but the actual social cost to
the fabric of an existing community is virtually incalculable.
The opportunity for graft in the boundary-determining process and

assessment valuations or the suspicion of same is so great, that the
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attempt to be fair and equitable rarely meets with public satisfaction.
Intergovernmental transfers

There exist cases when the state or federal government, or an
agency thereof, may determine at the request of a municipality to
either lease or sell at nominal price a property lying within the
territorial limits of the municipality. The public cost is extremely low,
therefore the political acceptability usually high, but the permanency
issue is very questionable.

An instance of when public acceptability can become more
tenuous occurred recently in Greenwich, Connecticut. The CT
Department of Transportation sold to the town for $1.00 the Cos Cob
power plant site and pond. The state stipulated however, that one
half of the Power Plant site must be developed for moderate or
affordable income housing, with the remaining acreage envisaged as
a public-access waterfront park. Thus, the state achieved two
desirable goals. In selling the power plant site and adjacent pond at
an absurdly token price per parcel, one might read extreme
generosity and public delight. And, in requiring construction of low
income housing, the state showed enlightened social and economic
awareness, facts guaranteed to please at least some voters.

Offsetting this munificent 'gift' is the fact that the state has shifted
to the town responsibility for a site with an unknown quantity of
toxic elements in the soil bordering an electric generating station
where the neighbors worry about electro-magnetic field
exposure. Do the benefits outweigh the liabilities? The issue

continues to be debated town-wide. Local detractors to the scheme
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decry the state for dictating such terms while quietly acknowledging
that they are not offering an alternate site for the required housing.

In another instance, the state of Connecticut recently in 1995
agreed to lease to Greenwich several acres bordering the waterfront
which the town had sought for a marina and accessory parking under
the CT Turnpike. On the short term, this appears to be a win-win
situation. However, the town will invest an as-yet unknown sum of
money to develop the marina. Because it remains state-owned land,
the marina, in contrast to other town waterfront facilities which are
restricted for town resident use only, will be open to the public at
large. The fear is that adjacent residential streets will be clogged
with out-of-town traffic. To be remembered is the fact that the state
may eventually reclaim its land for other use. Here again is a
situation where a town appears to be exercising fiscal prudence but
in so doing is possibly abrogating its ability to freely select its land
holdings and determine their best wuse. Just as gifts,
intergovernmental transfers may have hidden costs.

Purchase

Purchase of land is yet another alternative available for a
municipality to preserve and/or acquire open space. Both a fee-
simple interest and less than fee-simple interest in land may be
purchased. Using either option, open space can be preserved. Fee-
simple acquisition, however, can offer the additional benefit of public
access to land.

PDR or purchase for less than fee-simple interest is a technique

used for acquisition of development rights to land or the right to
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determine that the land will not be developed. A development right
is equal to the unused development potential permitted for a portion
of land. Using PDR, land does not become publicly owned (or publicly
accessible), rather a municipality acquires the development rights to
land and then usually extinguishes them. PDR permits purchase by
government of the development rights to land under voluntary
agreements with landowners in consideration for deed-restricting
future development of the land (Daniels 1991: 421).

The price of development rights is usually determined by the
difference between the value of the highest and best-use of the land
and the current undeveloped use (Thompson 1984: 66). In theory,
the purchase of development rights would be substantially less
expensive than the purchase of land in fee-simple. In practice
though, public acquisition of development rights can cost over fifty
percent of fair market value and cost may exceed the value of land
as open space (Daniels 1991: 423). Like fee-simple acquisition, the
funds required may overwhelm a town's budget.

Open space purchase by its very nature requires an outlay of
municipal funds even when the price may be negotiated to a less-
than-market cost. Resources available to fund municipal acquisition
of open space include: municipal general funds, bond issues, sales tax
revenues, and real estate transfer taxes.

Municipal general funds

Funds for purchase of open space can be found in a municipality's

operating budget. Rarely, however, are funds dedicated for this

purpose. Therefore a budget request to fund an open space
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acquisition initiative must compete with other numerous requests,
not all of which can be granted by a constrained municipal operating
budget.

Because the public cost may be high when borne only by the
municipal general funds, political acceptability of the proposition will
be almost wholly contingent upon the location of the property and
the public consensus as to its value for their enjoyment. It should be
noted, however, that the present climate of citizen concern over
rising municipal costs, escalating land prices, and worry about
property tax assessments does not point to a rosy future for
municipal open space purchases. But, when it happens, the benefit is
that uncertainty about the immediate fate of the open space is
eliminated, but only to the extent that the town resolution enabling
the purchase carries language explicitly saying that the purchase is
for open space or park purposes. Otherwise, other municipal land use
proponents will vie for the land. The Connecticut General Statutes
offer a solution to this problem through Sec. 7-131n which mandates
that a municipality provide comparable replacement land if it takes
land which was previously intended for open space purposes.

Bond issues
General obligation (GO) bonds

Municipal governments usually rely on property taxes and
collection of fees to subsidize service and capital expenditures.
Occasionally, they are in a position to draw upon reserves. In
instances when such reserves do not exist and general funds are

otherwise earmarked, a town may decide to issue General Obligation
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bonds to fund a particular need such as land acquisition rather than
raise taxes substantially, an obvious political liability. The theory is
that the long-term public benefit of such "improvements" will
outweigh the long-term small tax increase. General Obligation bonds
are backed by the full faith and credit of the issuing municipality.
Where the town is considered to be financially strong, the
bondholders are secure in the promise of repayment. From an
investor's point of view, municipal bonds usually offer the advantage
of federal tax-free income, thus their political acceptability may be
rated high, and their public investment small.

Revenue bonds

In contrast, Revenue Bonds which are secured by anticipated
revenues from an activity such as a sports arena are considered
more risky and therefore enjoy less public acceptance. The
permanency of protection of acquired land does not change whether
the purchase is funded outright or through bond issues. The
guarantee for preservation of open space is high unless or untl a
municipality deems it no longer to be in the public interest to do so.
Again, deed-restricting the land can prevent municipally acquired
open space reverting into developable land.

Despite the attractive elements of both types of bonds some
fiscally conservative municipalities such as Greenwich, Connecticut
pride themselves on their 'pay-as-you-go' policy and have for the
past twenty-five years refused to consider this method of financing
land purchases.

Clearly, there are pros and cons to the bonding approach. Prudent
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planning and saving for future municipal needs may only rarely
accommodate the expensive acquisition of a property which
unexpectedly comes on the market. Other competing municipal needs
may dictate the town passing up the brief window of opportunity to
acquire a choice piece of land which auxiliary funds from bonding
might accommodate. Yet, a fiscally prudent town can always cite
instances in other towns of fiscal improvidence.

Sales tax revenues

Some states permit municipalities to impose their own sales tax,
the revenues to be used for local purposes such as infrastructure
improvements or other municipal purposes. In 1934, New Mexico
first imposed a gross receipts tax, the constitutionality of which was
upheld by the New Mexico Supreme Court in 1938. Thanks in part to
citizen lobbying efforts both in the 1980's and 1990's in
Albuquerque, referenda were passed permitting allocation of a
portion of the gross receipts monies to acquisition of open space
during two three-year periods. Having a defined period of time for
the sales tax certainly improved its political acceptability. In a rather
novel arrangement, the city purchased a vast 7000+ acre tract of
forest land on the side of a nearby mountain which it exchanged with
the U.S. Forest Service for some 17,000 acres elsewhere in
Albuquerque and across New Mexico. The net result is that precious
vistas have been saved for Albuquerque citizens to enjoy. As well,
the potential of future earnings on the other lands to be sold is
clearly construed as a benefit of the program. While there is

substantial initial public investment, the political acceptability is
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reported to be high in this case namely because the acquired land is
deemed to be of high visual value, and there is the promise of
eventual returns on their investment when some of the 17,000 acres
are sold (Hart 1995).

Nonetheless, the visible success of this undertaking has its down
side. Citizen groups espousing other causes such as public safety and
more police are seeking their opportunity to have a share of the
gross receipts tax pie, and open space acquisition proponents will
have to wage an even harder battle next time against competing
interest groups (Hart 1995). It is also true that a sales tax has a
greater negative impact on the less affluent as that they are called
upon to pay proportionately more than the well to do and may in
fact choose to shop in neighboring towns and avoid the sales tax.
Real estate transfer tax revenues

Some states have granted to specific municipalities or counties
the power to impose a local real estate transfer tax, the funds of
which to be used to acquire open space or the development rights
thereto.

In four instances which will be discussed in greater detail in the
next chapter, the transfer tax tool was given to empower
municipalities to provide public access to beaches, shorelines, woods
and moors that were rapidly disappearing from the landscape as new
home-owners asserted their exclusive property rights. Regulatory
powers and appeals for scarce state funds were proving inadequate
to address the problem.

As land is purchased by a municipality using revenues from the
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transfer tax, remaining open space properties escalate in value.
Countering claims that this tool simply acts as an aid to wealthy land
owners, proponents of the plans respond by saying that the open
space properties permit access and enjoyment by a vast spectrum of
the public in addition to providing a recreational resource and at no
cost to the public at large. The property owners and tax payers
affirming their approval of this approach to open space preservation
for their communities realize that the properties will be removed
from the tax rolls, and as a result they will be relieved from bearing
future municipal costs with the land remaining in undeveloped state.

Municipal open space acquisition funded by a real estate transfer
tax as one approach compares favorably with the more commonly
used approach of municipal open space acquisition funded by a
municipal general funds. While both mechanisms may achieve an
identical result, they differ in their approaches. Administrators of a
municipal open space acquisiion program funded by real estate
transfer tax revenues typically chart a map of desired parcels. When
they become available, the program administrators especially if they
have bonding powers, possess the financial means to readily secure
the property or the development rights thereto. While program
administrators are elected for terms ranging up to five years,
accountability for their actions at the election booth is generally of a
non-political nature.

However, a contrary example is noteworthy in an instance of
outright municipal acquisition. In a study of Fairfield, Connecticut

entiled The Politics of Privilege, author Donald Greenberg cites
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former First Selectman, John Sullivan. “Sullivan's basic position was

to express no position on any zoning matter which did not directly
affect the whole town...but, over the years a neighborhood that was
directly affected by an adverse zoning decision would often find
itself a recipient of land set aside under the Open Space Program”
(Greenberg 1994: 75). This case is not to disparage municipal
compensatory action, but rather is to illustrate that opportunities
exist in municipal government where influence in the right places
can favor one constituency above consideration of the overall master
plan for open space needs. From the public perspective, a declared
land bank for open space preservation is presumed to be as it is
named. A municipality acquiring land without explicit limited
purpose arouses public concern as to its future disposition and
invites heated competition to its proper use.

The ability to act swiftly with flexibility is essential to any
preservation program. Although a municipality can on occasion
decide to take an option on a particular property thus permitting
time for the review/approval process, it is unlikely that the tax
payers will endorse such activity on a frequently repeated basis and
see their tax bills rise as a consequence. A municipal open space
acquisition program funded by real estate transfer tax revenues is a
vigorous and far-sighted plan offering public policy makers the tools
to act decisively to protect natural and undeveloped areas, both
small and large, for ecological, scenic or recreational purposes.

Lastly, it must be stressed that while fee-simple acquisition

funded by municipal general funds and real estate transfer tax-
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funded acquisition both enable the purchase of property, there is still
the question of property maintenance. Municipalities in the mid-
1990's are heeding tax payer calls for reduced government spending
and downsizing. Often parks personnel are the first to be eliminated.
Where some properties clearly require more maintenance than
others, the real estate transfer tax-funded programs are in a better
financial position than the average municipal operating budget to
provide the needed management.

Diminished government spending often translates to open space
acquisition being relegated to the end of the list behind other more
obvious needs such as infrastructure repair or state-mandated
programs. Thus, in frequency of occurrence, municipalities without
real estate transfer tax-funded programs lag well behind
municipalities with such programs in utilizing the fee-simple
acquisition technique to increase their open space inventory.

Compared to other alternatives commonly chosen by local
policy makers to preserve open space, a municipal open space
acquisition program funded by real estate transfer tax revenues:
requires no public outlay of funds, may be more politically palatable
than traditional means of land acquisition because it is not supported
by general revenues, and offers guaranteed preservation of open
space as well as affording the opportunity to provide public access to
land.
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CHAPTER THREE
CASE STUDIES

In this chapter, profiles of four municipal open space acquisition
programs funded by real estate transfer tax revenues are presented.
The programs are operating in Nantucket and Martha's Vineyard in
Massachusetts; and Little Compton and Block Island (New Shoreham)
in Rhode Island. Also provided is a brief discussion of a (defeated)
proposal for Greenwich, Connecticut. The four active programs do not
purport to be a complete listing of existing municipal open space
acquisition programs funded by a real estate transfer tax, rather it is
their close proximity to one another, and to this writer a Connecticut
resident that justified their selection for study.

Each active program profile includes: location orientation,
program origin, program purposes, program administration, powers
of program administrators, transfer tax imposed and descriptive data
on land acquired. Because Nantucket was the first town to establish a
municipal open space acquisition program funded by a real estate
transfer tax, added historical background is provided in this profile.
More information on the four active programs is provided in the

state enabling legislation required to establish each program3.

3 State enabling legislation empowering each community to establish a
municipal open space acquisition program funded by a real estate transfer tax,
as well as model legislation drafted by the Massachusetts Audubon Society for
establishing such a program, is reprinted in the Appendix.
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1. Nantucket, Massachusetts

Location orientation

Nantucket is a 50-square-mile island located 22 miles south of
Cape Cod. It is both a town and county of Massachusetts. Since 1990,
the number of year round residents has climbed 13% and is now
estimated to be 6,794 in 199S. There are 7,102 dwelling units on the
island. The population increases dramatically during the summer
months to some 40,000 persons, a figure which reflects day tourists,
week visitors, summer help, and vacation home residents, according
to the Nantucket Planning Department (1995). Tourism and
construction provide the financial base of the island's economy.

Program origin

For years, residents have sought to preserve Nantucket's special
qualities by controlling the pace and character of local development.
The island administers some of the nation's oldest and most rigorous
architectural controls, contains one of the earliest designated historic
districts and has one of the most active and effective conservation
organizations in the United States with land holdings across the
island. However, by 1982, islanders had only one and a half of the
eighty miles of shoreline to call their own (Stolz 1990: 25). Combined
with a development boom in the early 1980's, this fact prompted
local officials to pursue a means to preserve strategic parcels of
undeveloped land ideally located between existing open space
parcels. Following a growth management conference, a document
entitled "Goals and Objectives for Balanced Growth" was written in

1983, in which Goal A was to "establish...an island wide open space
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system." The path to this goal was supplied by Nantucket town
planner, William Klein, who was inspired that the solution to
problems of rampant growth might lie in devising some way to tie
conservation efforts to development pressure. "I woke up one night
and said, 'This is what we have to do: put two disparate ideas
together. Hitch the conservation wagon to the wild runaway real
estate market.' It was a natural" (Stolz 1990: 26).

On most real estate transactions, a percentage of the purchase
price would be set aside to pay for open space acquisition. The idea
was visionary. Nantucket Land Bank Director, Dawn Darbey-Dugan
acknowledges, "What we are doing is for future generations, not
ourselves...We need grander thinking. Basically, we should be
protecting just about everything that is left. To think that there will
always be property to develop or to conserve is just not far-sighted,"”
(Stolz 1990: 26). In December 1983, the state legislature gave
Nantucket the authority to establish its program and the Nantucket
Land Bank Act was signed into law (Massachusetts Acts: Chapter
669). In February 1984, local approval was obtained at a special
town meeting. Since then, it has served as a model for other
communities.

Program purposes

The Nantucket Land Bank was established for the purpose of
preserving: ocean, harbor and pond frontage in the form of beaches,
dunes and adjoining backlands; barrier beaches; fresh and saltwater
marshes, estuaries and adjoining uplands; heathland and moors;

existing and future wellfields and aquifer recharge areas; and land
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land used or to be used for agricultural purposes. Land acquired may
also be used to provide: access to ocean, harbor and pond frontage;
for bicycle paths; and for future public recreational facilities and use
(Massachusetts Acts 1983: Chapter 669, Sec. 3).

Land is to be retained in its natural, scenic or open condition. The
following activities are prohibited except upon approval by the
Massachusetts Secretary of Environmental Affairs: building or road
construction, dumping, removal of vegetation, excavation, dredging,
or any other acts or uses detrimental to preserving the natural
condition of the land (Massachusetts Acts 1983: Chapter 669, Sec. 6).
Program administration

The Nantucket Land Bank is managed by a commission consisting
of five trustees, elected for staggered five year terms (Massachusetts
Acts 1983: Chapter 669, Sec. 3). The stewardship and monitoring of
Land Bank properties is the responsibility of the trustees.

Powers of program administrators

The Nantucket Land Bank commission has the authority to
acquire and dispose of interests in land on Nantucket Island and the
surrounding islands of Tuckernuck and Muskeget. The Land Bank is
further authorized to receive voluntary contributions of money,
grants or loans in funds. Land may be acquired by purchase, gift, or
devise. On a case by case basis, subject to a town vote, the
commission is also empowered to take land by eminent domain,
incur debt and issue bonds pledging the full faith and credit of the
town. Properties acquired by the Land Bank must be retained in

their predominantly natural state and cannot be sold without a two-
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thirds roll call vote of the state legislature (Massachusetts Acts 1983:
Chapter 669, Sec. 4).
Transfer tax
The 'bank' or fund of the Nantucket Land Bank receives a real
estate transfer fee of 2% of the sales price paid by the purchaser. The

revenue is placed in a revolving account which can be drawn upon to
acquire property, staff support and professional services connected
with the management of the land. The first $100,000 of the sale is
exempt from the tax for first-time home buyers. Transfers made
without consideration are also exempt (see Appendix for further
exemptions). Payment is evidenced by stamping the deed of sale
prior to official recording of the transaction (Massachusetts Acts,
1983: Chapter 669, Sec. 10, 12). New legislation would be required to
repeal or amend the tax (Darbey-Dugan 1995).

Descriptive data

1,165 acres of land on Nantucket Island have been permanently
preserved by the land bank as of April, 1995 (Darbey-Dugan 1995).
This represents 3.69% of the island's 31,520 acres. Combined with
land preserved by private conservation organizations, over one-third

of the Island is now protected from development4. Land acquired is

4 The contributions made by non-profit conservation organizations towards
open space preservation in Nantucket are substantial. The following lists some
of the organizations and the acres they are preserving on the Island and is
evidence that the Land Bank program serves as a supplement to an already
established land conservation movement:

1. The Nantucket Conservation Foundation-8,345 acres or 26.37%;

2. The Massachusetts Audubon-941 acres or 2.989%;

3. The Trustees of Reservations-921 acres or 2.92%;

4. The Sconset Trust, Inc.-62 acres or 0.19%;

5. The Nature Conservancy-18 acres or 0.05%.
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held in fee-simple interest. Acquisitions are made in conformance

with the open space plan drafted annually by the land bank
commission. Map 1 shows land preserved by the land bank as of

1990. Special permission has been granted by program

administrators to reprint this map.
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2. Martha's Vineyard, Massachusetts
Location orientation
Martha's Vineyard is the largest island in New England, with a
total land area of about 100 square miles. It is located five miles
south of Cape Cod, Massachusetts. Martha's Vineyard is part of Dukes
County. Dukes County is composed of the island of Martha's
Vineyard, the Elizabeth Islands and Norman's Land Island. There are
seven towns in the county, six are located on Martha's Vineyard. The
Martha's Vineyard Commission estimates the year-round population
to be 13,000 residents increasing to 35,000 during the summer. This
seasonal activity provides the primary financial base to the island's

community.

Program origin

The design of the Martha's Vineyard Land Bank replicates that of
Nantucket with some exceptions. Residents of Martha's Vineyard saw
Nantucket successfully use real estate transfer tax revenues to fund
municipal open space acquisition and they wanted to duplicate the
process on their island. Martha's Vineyard Land Bank Executive
Director James Lengyel reports, "Nantucket was the model for
Martha's Vineyard. The feeling was, 'See, it works. It does the job.
Nantucket is saving land," (Stolz 1990: 26).

Two years after the Nantucket Land Bank was established, the
Martha's Vineyard program began. Legislation was enacted
December 20, 1985 which gave the six towns on Martha's Vineyard
authority to establish the Dukes County Land Bank, popularly known
as the Martha's Vineyard lLand Bank (Massachusetts Acts: Chapter
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736). Local approval was obtained at a town meeting May 12, 1986.
Any town that is a member of the land bank may withdraw
therefrom upon a majority vote of the town's residents.
Program purposes
The list of lands to be preserved by the Martha's Vineyard Land
Bank closely parallels that of the Nantucket Land Bank. Like
Nantucket, the Martha's Vineyard Land Bank was established for the

purpose of preserving: land to protect existing and future well fields,

aquifers and recharge areas; agricultural lands; forest land; fresh and
salt water marshes and other wetlands; ocean and pond frontage.
beaches, dunes, and adjoining backlands, to protect their natural and
scenic resources; land for nature and wildlife preserve; and land for
passive recreational use. Distinct from Nantucket, this program's list
of purposes also includes land to protect scenic vistas; and easements
for trails (Massachusetts Acts 1985: Chapter 736, Sec. 5). Trails are a
greater attraction on Martha's Vineyard compared to Nantucket
because the island is larger and the vegetation is more dense.

Like Nantucket, land is to be retained in its natural, scenic or open
condition. And like Nantucket, the same restrictions regarding
alteration of the land apply except upon approval from the
Massachusetts Secretary of Environmental Affairs (Massachusetts
Acts 1985: Chapter 736, Sec. 6).

Program administration

The land bank is managed by a commission of seven persons, six
of whom are residents from each town on Martha's Vineyard
(Chilmark, Gay Head, Oak Bluffs, Tisbury and West Tisbury). The
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Massachusetts Secretary of Environmental Affairs is also a voting
member of the land bank commission. Following Nantucket's
example, the other six members are elected to the commission and
serve for staggered three-year terms (Massachusetts Acts 198S:
Chapter 736, Sec. 3).
Powers of program administrators

The Martha's Vineyard Land Bank has the authority to acquire
and dispose of interests in land on Martha's Vineyard. Their
additional powers match those given to the Nantucket Land Bank
Commission. Like the Nantucket example, certain powers are granted
only on a case by case basis. Distinct from Nantucket, these powers
can be employed only after not one, but six towns give their consent.
(Massachusetts Acts 1985: Chapter 736, Sec. 4).

Transfer tax

The components of the transfer tax are identical to the Nantucket
model. A 2% tax is imposed on the sale of real estate and is paid by
the purchaser. Likewise, the first $100,000 of the total purchase
price is exempt from the tax for first ime home buyers The measure
used to enforce the tax is also the same. In contrast to Nantucket, a
two-thirds vote by the towns' electors is required to repeal or amend
the tax (Massachusetts Acts 1985: Chapter 736, Sec. 10, 12).
Descriptive data

1,067 acres of land on Martha's Vineyard have been permanently
preserved by the Martha's Vineyard Land Bank as of January 1,
1995. This is 1.7% of the island’'s 62,537 acres. Less than 100 acres

are held in conservation easement, the remaining is held in fee-
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simple interest (Lengyel 1995). Acquisitions are made in
conformance with the open space plan drafted annually by the land
bank commission. Map 2 shows land preserved by the Martha's
Vineyard Land Bank as of 1994. Special permission has been granted
by program administrators to reprint this map.
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3. Litde Compton, Rhode Island
Little Compton is a coastal rural farming community located
about thirty-two miles southeast of Providence and twelve miles
south of Fall River, Massachusetts. It is bounded by Massachusetts on
the east; by the Atdantic Ocean on the south; by the Sakonnet River
on the west and by the town of Tiverton on the north. One of the six
communities in Newport County, the town has a land area of 21.6
square miles. The 1990 U.S. Census reports the year round
population to be 3,339. The Little Compton Planning Board estimates
that the population doubles during the summer months (1995).
Agriculture and seasonal business related to tourism are the most
significant elements in the local economy.

Program origin

After Nantucket, and at the same time as Martha's Vineyard
established its program, so, too, did Little Compton. "We're part of
Nantucket's progeny,” reports Stetson Eddy, Secretary of the Little
Compton Agricultural Conservancy Trust, the official name of the
municipal open space acquisition program funded by a real estate
transfer tax (Stolz 1990: 26). The design of the program, however,
varies somewhat from the Nantucket model.

The state legislature gave Little Compton authority to establish a
land bank on May, 1985 (Rhode Island Public Laws: Chapter 16).
Local approval was received at a Financial Town Meeting in May,
1986.

Program purposes
Distinct from the Nantucket and Martha's Vineyard programs, the
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Little Compton Agricultural Conservancy Trust was established for
the primary purpose of preserving farm land. Its secondary purposes
includes preserving open space; fresh and saltwater marshes;
estuaries and adjoining uplands; and groundwater recharging areas.
Land acquired may also be used to provide public access to the
ocean; for bicycle paths; and future public recreational facilities
(Rhode Island Public Laws 1985: Chapter 16, Sec. 1).

With the exception of property acquired for public recreational
use, land is to be used for open space or agricultural use (Rhode
Island Public Laws 1985: Chapter 16, Sec. 5). Upon acquisition of
property public use and enjoyment is permitted as long as it is
consistent with the natural and scenic resources of the land (Rhode
Island Public Laws 1985: Chapter 16, Sec. 6).

Program administration

The Little Compton Agricultural Conservancy Trust is managed by
seven trustees who serve staggered terms for five years. The current
chairpersons of the town conservation commission and the town
planning board serve as trustees. The remaining five trustees are
appointed by the town council, in contrast to Nantucket which
requires members to be elected. Also in contrast, it is mandated that
at least one trustee of the Litde Compton Agricultural Conservancy
Trust be an active farmer (Rhode Island Public Laws 1985: Chapter
16, Sec. 2).

Powers of program administrators
The Little Compton Agricultural Conservancy Trust administrators

have the authority to acquire and dispose of interests in land in
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Little Compton. Selling of land is permitted subject to a town vote
(Eddy 1995). Like the Nantucket model, trustees are authorized to
receive voluntary contributions of money, grants or loans; and land
may be acquired by purchase, gift or by will (Rhode Island Public
Laws 1985: Chapter 16, Sec. 5). In contrast to the Nantucket model,
trustees may not incur debt, issue bonds or exercise the power of
eminent domain.

Transfer tax

The components of the transfer tax are similar to the Nantucket
model. Like Nantucket, the current tax rate is set at 2%, to be paid by
the purchaser. However, the state enabling legislation permits the
rate to be raised to 5%. The first $75,000 of the sales price is exempt
for first time home buyers instead of the $100,000 permitted by
Nantucket where real estate is more expensive. Like Martha's
Vineyard, the electors of the town are empowered to repeal or
amend the tax (Rhode Island Public Laws 1985: Chapter 16, Sec. 7-8).

Descriptive data

648 acres of land in Little Compton have been permanently
preserved by the Little Compton Agricultural Conservancy Trust as
of March 1995 (Eddy 1995). This represents 4.36% of the town's
14,848 acres. Nine acres are held in conservation easement, 469 in
development rights and 170 acres are in fee simple interest (Eddy
1995). In accordance with the state enabling legislation, priority has
been given to acquisition of development rights of agricultural lands
(Rhode Island Public Laws 1985: Chapter 16, Sec. 5). Map 3 shows
land preserved by the Little Compton Agricultural Conservancy
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Trust as of 1994. Special permission has been granted by program

administrators to reprint this map.



MAP 3. Land Preserved by the Little Compton J
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Table 2 Land Acquired by the Litte Compton
Agricultural Conservancy Trust

Sakonnet §
Harbor No. | Descriptdon No. | Descripton
1 7 ac. - Dev. Rus. 12 29 ac. - Dev. Rts.
/ : 12 9 ac. - PA. 13 | 7.9 ac. - Dev. Rus.
) 3 16 ac.- P.A. 14 13 ac.-PA
4 20 ac. - PA. . 15 68 ac. - Dev. Rts.
5 48 ac. - Dev. Rts. 16 2 ac. - PA.
6 110 ac. - Dev. Rts. |17 9.4 ac. - Easement
! 7 21 ac.-- PA. 18 2 ac. - PA.
@ /)] 8 6 ac. - PA. 19 {0.52 ac. - P.A.
/A 9 235 ac. - PA 20 |2.67 ac. - PA
9a 15 ac. - PA. 21 24.72 ac. - PA
10 |5 ac. - Dev. Rts. 22 2 ac. - PA.
11 2.7 ac. - P.A. 23 124 ac. - Dev. Rts.
Notes:

Dev. R = Development Rights
P.A = Public Access. fee interest
Sourcer Litue Compton Agricultural Conservancy Trust
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4. New Shoreham, (Block Island) Rhode Island
Location orientation
New Shoreham is located 12.5 miles south of the mainland. It is
one of nine towns in Washington County, Rhode Island. The town is
popularly referred to as Block Island. It has a land area of about ten-
square miles. The local Chamber of Commerce estimates Block Island
to be home to 800 year-round residents. Peak summer population is
estimated at 13,000 persons. Seasonal business activity provides the

financial base of the island's economy.

Program origin

Six months after the Litde Compton Agricultural Conservancy
Trust was established, Block Island became the second community in
Rhode Island to establish a municipal open space acquisition program
funded by real estate transfer tax revenues having received its state
authorization in June 1986 (Rhode Island Public Laws 1986: Chapter
286). Local approval for the program was received at a special town
meeting in October 1986. A staff member of the Block Island Land
Trust, the official name of the program, reports, “Nantucket was the
model used for establishing this program” (Tarbox 1995). The
program's purposes and management are akin to the Nantucket
model.

Program purposes

The language describing the purposes for the Nantucket Land
Bank is repeated in the enabling legislation for the Block Island Land
Trust. It refers to preserving open, agricultural, or littoral property,

including: existing and future well fields, aquifers and recharge
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areas; fresh and salt water marshes and adjoining uplands; barrier
beaches; wildlife habitats; land for bicycling and hiking paths and for
future recreational use; and land for agricultural use (Rhode Island
Public Laws 1986: Chapter 268, Sec. 1). Also found in this list is,
“land to provide views of the ocean, harbors, and ponds.” This
parallels the language in the Martha's Vineyard legislaton which
lists “land to protect scenic vistas” (Massachusetts Acts 1985: Chapter
736, Sec. 5). Restrictions to land-altering activity are the same as
those listed for the Little Compton Agricultural Conservancy Trust.

Program administration

The Block Island Land Trust is managed by five trustees who
serve for staggered four-year terms. Like the Nantucket model,
trustees are elected (Rhode Island Public Laws 1986: Chapter 268,
Sec. 2).

Powers of program administrators

The Block Island Land Trust administrators have all the same
powers granted to the trustees of the Litde Compton Agricultural
Conservancy Trust. In addition, trustees of the Block Island Land
Trust are authorized, on a case by case basis, to incur debt and issue
bonds pledging the full faith and credit of the town (Rhode Island
Public Laws 1986: Chapter 268, Sec. 5, 12). But, like Little Compton,
trustees of the Block Island Land Trust may not exercise the power
of eminent domain.

Transfer tax

All of the elements of the Nantucket transfer tax are the same for

the Block Island Land Trust except for the tax rate and the $75,000
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exemption extended to first-time home buyers. This program is
funded by a 3% tax on the total purchase price. The electors of the
town are empowered to amend or repeal the tax (Rhode Island
Public Laws 1986: Chapter 268. Sec. 6-7, 9).

Descriptive data

184 acres of land on Block Island have been permanently
preserved by the Block Island Land Trust as of January 1, 1995
(Tarbox 1995). This represents 3.04% of the town's 6,030 acres. 117
acres are held in conservation easement. The remaining 67 acres are
fee-simple interests. Map 4 shows land preserved by the Block
Island Land Trust as of 1994, Special permission has been granted

by program administrators to reprint this map.
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5. Greenwich, Connecticut, a derailed attempt

Equally as instructive as learning of the four on-going municipal
open space acquisition programs funded by real estate transfer tax
revenues is to review the case of Greenwich, Connecticut where a
similar program was proposed and defeated in 1986.

Greenwich is primarily a residential community but also home to
many corporate headquarters such as American Brands, US Tobacco,
and others. Given its situation some 30 miles from New York City,
and 10 from White Plains, New York, it has historically attracted a
resident population of executives and families who stay but a few
years and then are transferred to new locations. This has been
particularly true of IBM employees, and those of several
multinational banks. There is no industry in town, but several polo
horse farms. The zoning of the 26-square mile town allows for
densities from 600 square feet up to one unit per ten acres.

Largely, because there appears to be so much vacant undeveloped
land in the larger lot zones, plus a number of 100+ acre properties,
the face of the northern sector of town remains predominantly green
to the passing eye. But, the passing eye does not take into account
that it is because of current zoning restrictions that some of the land
is not more densely developed, nor does it take into account that
privately-owned properties are always vulnerable to development.
Nonetheless, the scenic green view from the car window is
apparently sufficient for some.

The Greenwich proposal in fact died even before state enabling

legislation was sought. In part, this was a result of affordable housing
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advocates persuading local officials that it would be politically
unwise for them to support an open space preservation proposal. In
addition, opposition came from the town's finance officials who
voiced extreme reluctance to share any responsibilities for the town's
finances with an autonomous open space acquisition program
commission, and who viewed bonding as highly undesirable having
always practiced the policy of 'pay as you go." Lastly, some
opponents argued against public access to any acquired open parcels,
not for ecological considerations, but rather from reluctance in
permitting "outsiders" to enjoy the would-be preserved property.
Finally, others argued that there already was enough green space
(Young 1995).

Conclusion

For a municipal government to attain the goal of acquiring and
preserving open space, a number of policy considerations must come
into play. One will be the financial cost or the public investment. Will
it be all the public through general revenues, or simply a small sector
of the public, called on to pay? Advocates of the transfer tax approach
would reply that it is fair to assess the activity, namely real estate
transfers which are largely responsible for diminishing inventories of
open space.

Political ramifications of exactly whom to assess now enter the
picture. It is clearly easier to assign a fee to the non-resident and
therefore non-voting class of persons, i.e., the buyer. But, is this fair?
Does not the remaining resident non-selling population benefit? Will

not their land values undoubtedly appreciate by an enhanced
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landscape and a diminished supply of developable land to buy? The
answer must be yes, which is another reason for the political
acceptability of such a program. So called 'unearned benefits' are
never unpopular at the voting booth. For the voting seller, the picture
is equally bright. Almost invariably, he/she will show a profit on the
sale of his/her property, a profit substantially over any 'sweat equity'
which he/she may have given to the community, a profit realized from
factors well beyond his/her control such as thriving economic times or
more leisure/vacation opportunities. At least, shouldn't he/she pay?
While many might agree with this premise, few would disagree that it
is politically easier to enact a fine program for which the faceless
someone else i.e., the buyer will pay. So, the question of 'fairness’' is
superseded by concerns of political feasibility.

Municipal open space acquisition programs such as those
discussed in the four case studies promise permanency of
preservation. However, such an arrangement does not come without
social costs. When developable land is irrevocably removed from the
market place, remaining properties escalate in price and are only
affordable by the more affluent (Brower and others 1984: 96;
Niebanck 1989: 111). However, it does not have to be the case if the
property acquired is a wetland, or otherwise unbuildable. An
exclusionary environment can be avoided if other provisions are
made for the less-affluent to enter the market place. This could be
through shared revenues from the transfer tax enabling land
purchase or enactment of a dual purpose program where some land

is purchased for open space purposes and other property is



purchased for affordable housing sites.
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CHAPTER FOUR
POLICY ISSUES for CONSIDERATION when DESIGNING a
PROGRAM for MUNICIPAL OPEN SPACE ACQUISITION
FUNDED by REAL ESTATE TRANSFER TAX REVENUES

The case studies presented in Chapter Three provide models for
others seeking to acquire open space in their communities. This
chapter presents options available for tailoring a municipal open
space acquisition program funded by a real estate transfer tax to fit
the specific goals and needs of a community. The following issues for
consideration provide a framework within which to categorize the
options: iming; purpose; powers; transfer tax; and administration.
Timing

The public's awareness of the need for open space preservation
can transform citizens into advocates for municipal land acquisition
particularly when they realize that sufficient municipal general
funds are unlikely to be appropriated to the cause. The awareness
can be heightened in a real estate boom economy which can serve to
jump start public appreciation and regret for the diminishing open
space inventory within the privately-held sector. As public support
from the community is required to approve an open space land
banking proposal at the local level, extensive documentation and
lobbying is essential to persuade doubters of the efficacy of trying a
new approach to address the problem.

Educating about open space values is nothing new for the island
communities discussed in Chapter Three; the residents are readily

aware. The finiteness and preciousness of land is far more obvious on
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an island. Even on a large one like Martha's Vineyard, the limiting
shore is never more than a long hike or a short ride away (Caputo
1994: 162). Islands have no resources to waste. Their size and
natural endowments have required their people to exercise great
ingenuity. Keith Lewis, former chairman of the Block Island Land
Trust reports, "We've always had a very strong conservation ethic
out here. When we came under the threat of overdevelopment, it
was natural for the island people to respond and protect the
significant areas. We're not against development, but we try to work
for sensible development." (Precious 1987: 8).

The islands are alike in having tourism-based economies. Tourists
are attracted to the islands because of their open spaces and beaches.
Overdevelopment of the islands can threaten tourism. This threat
helped promote support for the islands' land acquisition programs.
However, a community need not be dependent on tourism to
recognize the significance of open space preservation. No matter
where the location, open space can enhance the quality of life in any
community.

State enabling legislation is required for a community to impose a
local real estate transfer tax to fund an open space acquisition
program. Proposing this special tax must win approval both at the
state and local levels of government. Political support for this
proposal may be won or lost at either level. At the local level,
resistance may come from affordable housing advocates who view
open space preservation as a threat to their cause. The power of land

preservation opponents is related by Norma Willis, a former
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representative in the Rhode Island legislature who unsuccessfully
fought for a measure that would have created a municipal open
space program (funded by real estate transfer tax revenues) in the
town of Jamestown. "The lobbyists really got to the legislature.
(Real estate and development lobbyists) said they didn't want the
municipal land preservation concept spreading. I think their fear is
that communities will try to buy everything in sight, and that's just
not realistic,” (Precious 1987: 8).

At the state level, the threat is more political in form. Some
states already levy a tax on real estate transfers. A state that
already has a transfer tax may not be inclined to permit an
additional local property transfer tax to be assessed. If an
additional transfer tax is permitted, it is virtually assured that
there will be protesting voices from one special interest group or
another. It might be the real estate lobby, or the construction
industry. In the final analysis, public education of the need for open
space preservation is the only way to garner sufficient support to
overcome the dissident voices.

A better strategy is to initially propose a compromise such as
splitting the income received from the transfer tax so that it might
be used to provide affordable housing sites, and open space. By
working together, goals of both parties can be achieved. Working
separately may impede progress.

Purpose
The purpose for a municipal open space acquisition program



60
funded by a real estate transfer tax should be refined to reflect a
community's needs. Therefore, the design of a program should be
unique. Following is a guide to issues for consideration when
designing the program's purpose: what type of land should be
acquired; what kind of interest in land should be acquired; what uses
will be permitted; and for what other objectives, if any, the program
will hope to achieve.

The type of land to be purchased should be specifically designated.
For some communities like Nantucket, beach access is the priority.
For others, like Little Compton, farmland protection is given priority.
"We just want to maintain some of the rural qualities that make
Little Compton a very desirable town to live in," states David Bordon,
Chairman of the Little Compton Agricultural Conservancy Trust
(Precious 1987: 8).

A municipal open space acquisition program could be restricted to
acquisition of land in fee-interest. Or, the purpose could be
expanded to include for example, acquisition of development
rights. Little Compton again serves as a good example, where
purchase of development rights to farmland is given top priority.
The Little Compton Agricultural Conservancy Trust provides farmers,
a rapidly diminishing segment of the population, a way to continue
farming while obtaining money for their valuable land.

A municipal open space acquisition program's purpose should also
include a statement on how the how the land is to be used. For
instance, should public access be permitted? Ideally the answer

should be in the affirmative except in exceedingly well-defined
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situations where public access might endanger the person or the
property or fauna. Denying access is a measure of last resort.
Furthermore, questions regarding recreation, passive or active,
should also be considered in designing the program's purpose.

If a municipal open space acquisition program is proposed to
meet objectives other than conservation, this too should be specified
in the statement of purpose. As previously mentioned, a program
could be designed to simultaneously provide sites for affordable
housing, although this choice puts an obvious strain on funds.
But this scenario could mitigate opposition from opponents of open
space preservation. The Sakonnet Times, the local paper in
Little Compton, reported one dissenting opinion from resident
Deborah Sullivan, "I feel that they're making it more difficult for
young people to stay in Town" (1994).

Powers

The minimum powers of a commission administrating a municipal
open space acquisition program funded by a real estate transfer tax
should include the authority to purchase land using funds collected
from a real estate transfer tax. The commission should also be
empowered to receive gifts. The commission could also receive fees
in lieu of the 15% land reservations required in the subdivision
process as the local zoning commission might deem appropriate, on a
case by case basis. At its discretion, a community may also seek to
empower a commission to exercise eminent domain, incur debt and
issue bonds, on a case by case basis. The public should be afforded

the opportunity to speak before any action is taken either to
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involuntarily secure property from land owners, or to issue bonds
pledging the full faith and credit of the community.

Bonds have been used to assist the Nantucket Land Bank
purchasing activities with the Town of Nantucket placing its full faith
and credit behind the bonds. Since its inception in 1984, real estate
sales have dropped, and with them real estate transfer tax revenues.
In response the Nantucket Land Bank has come to rely on issuing
highly secure, AAA bonds. These resources provided the means to
acquiring critical parcels of land before the property was lost to
development (Stolz 1990: 26).

Empowering a commission with special authority does not
necessarily mean that the authority will be exercised. The Martha's
Vineyard Land Bank Commission may use eminent domain, but it has
not done so, as yet. Again when queried on the subject, James
Lengyel Executive Director of the Martha's Vineyard Land Bank
Commission stated, "No we've never used it, and the answer will be
the same in the year 2050" (1995). As previously mentioned, use
of eminent domain could well prove damaging to a program's
public relations.

Transfer tax

The communities discussed in the case studies have chosen to use
the term "transfer fee" or "conveyance fee" instead of transfer tax to
describe how each municipal open space acquisition program is
funded. The word "tax" can have negative connotations. Whatever
term is chosen, the essential features of the transfer tax include: rate;

who would pay the tax; exemptions; and termination date (sunset
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provision) for the tax. A community has some flexibility in designing
these features.

Enabling legislation for the programs discussed in Chapter Three,
permit taxing at a rate up to 5% of the total purchase price of
property. Imposing a rate greater than 5% may incur opposition. In
recent years, proposals have been made to reduce the 2% tax rate in
Little Compton, but each year Towns people strike down this
inidative (Eddy 1994). In contrast, the Block Island Land Trust in
1989, successfully raised their tax rate from 2 to 3% (Tarbox 1995).

It is questionable who should pay the tax, the purchaser or the
seller. Usually, conveyance taxes are paid by the buyer. This is how
the four programs discussed in Chapter Three are structured.
However, a strong argument can be made for payment by the seller.
Although their program's proposal was later defeated, the report of
the Town of Greenwich, Connecticut, Selectman's Land Bank
Committee is persuasive in recommending that the purchaser pay

the tax:

Present residents and taxpayers have made their contributions
to the Town - the taxes they've paid have maintained the
appeal of the Town over the years through its high level of
municipal services, its fine schools and its protection of the
environment. The purchasers of property should contribute to
a Land Bank because they have a greater stake than the sellers
in preserving the essential qualities of the Town (1986: 16).

The purchaser can consider the tax an indication of the
community's commitment to protect existing desirable character.

This makes buying into a community with a municipal open space
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acquisition program an attractive investiment. Again, in Nantucket,
those who are required to pay the tax do not complain, reports
Nantucket Land Bank director Dawn Darbey-Dugan. "We tell them,
'This is your insurance policy, this is going to protect your home.'
People don't object. They understand the land bank is for their
children" (Stolz 1990: 27).

Waivers from the tax can be given to those involved in real-estate
transfers unlikely to produce new developmenf, such as inheritances,
marital divisions, and transfers to religious and charitable
organizations. Exemptions for first-time home buyers should also be
considered. An extra 2 or 3% added to the total purchase price of
land could exclude some home buyers. A waiver from the tax is
provided, for a portion of the total purchase price, by the four
existing programs discussed in Chapter Three.

A "sunset" provision or termination clause, may also be included
in a program's proposal. It might seem right to give a community the
opportunity to terminate collection of the tax when, in its judgment,
it is appropriate to do so. However, this decision should be made
cautiously. If the tax were to be terminated, this would most
seriously impair any power of a open space acquisition program to
borrow against its future revenues. Without funding from the tax,
and the consequential elimination of borrowing power, a program
may become disabled.

Administration
Consideration should be given to who would govern a

municipal open space acquisition program (funded by a real estate
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transfer tax). As illustrated in the case studies, a commission is
usually formed to manage a program, the members of which are
either elected or appointed. If local public officials are inclined to
engage in a power struggle (as was the case in the Town of
Greenwich, Connecticut), communities may find it politically more
acceptable to permit existing local legislative bodies to appoint
program administrators. Alternatively, Nantucket chose an elective
body for its land bank commission because the benefits of
accountability to the voters were believed to outweigh the need for
political autonomy (Melious 1986: 44).

The Little Compton Agricultural Conservancy Trust demonstrates
a unique approach to the membership issue. At least one member
must be an active farmer. This decision is appropriate for an
agricultural community. In addition to choosing commission
members by election or appointment, an existing board such as the
local conservation commission could be empowered to administer a
program.

No matter what their title, commission members should have a
working knowledge of land management practices so that they can
draft an open space plan to guide their work and manage the
properties under their program's jurisdiction. New technologies
may also be of aid in this task. For example, the Block Island Land
Trust used BIGIS (Block Island Geographic Information System) and
ARC/INFO (a GIS software) to develop their open space management
plan and to target desirable tracts of land for acquisition.

Commission members will bear the responsibility also of
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formulating maintenance programs for each property and financially
accepting the stewardship responsibilities. For these tasks they may
choose to hire qualified personnel.
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CHAPTER FIVE
CONCLUSION

It is relatively easy for most American communities to define
their character and chart their desired future. It is more difficult for
policy makers serving on a local planning and zoning commission to
maintain the special character of their town in the face of continued
urbanizing pressures.

Regulatory zoning powers alone are now viewed as insufficient to
implement the objective of preserving strategically located areas of
open space. Neither reliance on further restriction of individual
property rights nor occasional land donations will adequately
preserve critical open space areas. Furthermore, there is risk
involved with a town depending on local and non-local non-profit
land conservation organizations to do the job. Therefore, a program
funded by a real estate transfer tax enabling a community to acquire
key open space lands with an assured source of funding in the open
market is most attractive.

The study suggests that generating revenues for open space
acquisition through a real estate transfer tax is a logical approach to
environmental planning. When using this approach where there is
the most active real estate market, as a beneficial consequence the
greatest amount of funds will be realized. Environmental protection
is provided for at a level directly related to the need. Political
support for program's proposal would therefore most likely be
gained in those communities experiencing an increase in real estate

market activity.
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This study has emphasized the importance of designing a
municipal open space acquisition program (funded by a real estate
transfer tax) to reflect local needs. For other communities who are
considering such a proposal, I highly recommend a proscriptive
study be completed so that problems can be identified and
anticipated, before a vote is cast. Representatives from local
community groups should be invited to participate in any
preliminary discussions. Conservationists, affordable housing
advocates, realtors, and many more can be relied upon to have
an opinion on such a proposal. However, time like open space should
not be wasted. Debates are sure to continue, but at what cost? In the
mean time, open space is being lost to development.

This study may persuade citizens to attempt establishing a
municipal open space acquisition program funded by a real estate
transfer tax in their community. To do so, the following actions are
required: Acceptance by the governing body of the municipality;
authorization by the state legislature to enable the town to impose
a tax; and ratification by the local electorate. An advocate should,
therefore:

¢ Formulate the program to fit the town;

e Have the selected program adopted by town meeting, or

mayor and city council;

e Submit the bill to a state representative or senator for

passage by the state legislature and lobby for its passage;

e Campaign to have the referendum question/warrant article

ratified by a majority of the local voters.



69

Municipal open space acquisition funded by a real estate transfer
tax is not a panacea, but it offers a means for a community to
cooperatively determine its priority properties, and then save and/or
borrow if necessary to acquire them when they become available.
This really becomes an object lesson is a community defining its own
destiny.

It is certain that no magic formula exists to acquire and preserve
méaningful areas of open space for community enjoyment that will
“be without its critics. Nonetheless, having considered some
traditional and non-traditional methods, it is instructive to read a

recent article in Small Town, by Sara Briles who advances an

alternative approach to the issue. Unlike municipal open space
acquisition programs and different from conservancy land trusts
whose avowed purpose is to protect fragile or ecologically important
natural areas, “A community land trust can also incorporate
conservancy uses, but its primary purpose is to provide uses
associated with daily human life: housing, schools, play areas,
shopping, civic infrastructure and work-related facilities” (Briles
1995: 19).

This visionary idea has been transléted into actuality since the
passage in June 1987 of the Vermont Housing and Conservation Trust
Fund Act. Utilizing over $75 million in state money gained from
surplus funds, transfer tax revenues and outright state appropriations
plus an additional $180 million leveraged from other public and
private sources, the program has provided funding for projects in 175

Vermont towns both for affordable housing and conservation needs.
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Additionally, an active program for the purchase of development
rights on agricultural land and managed forest land has been initiated
under this Act. Since the program's inception, over 3,500 affordable
housing units have been provided and development rights purchased
on more than 41,000 acres of farm land permitting less onerous
intergenerational transfers of working farms (1995 Vermont Housing
and Conservation Board Report to the General Assembly).

Forging a coalition between what many perceive to be disparate
interests in land use has been the hallmark of the Vermont success
story. The spirit of cooperative effort and the willingness of the
Vermont citizenry to acknowledge that land and money supplies are
finite, and that no one cause deserves exclusive use of same
characterizes the achievements of the program. Whether this
represents a more generally applicable approach than municipal
open space acquisition funded by a real estate transfer tax as
practiced in a few island communities will be for other towns and
states to determine in the future.

For those who believe that there remains sufficient time and a
sufficient number of "other" people to worry about preserving open
space, it is unlikely that any municipal land preservation program
will be established in their community. But for those who look about
at familiar landscape and see tract houses rising over once cherished
corn fields or obscuring favorite views and who galvanize their
fellow citizens "to do something;" for them the outlook may be

brighter.
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THE COMMONWEALTH OF MASSACEBUSETTS [71]}

CBAPTER 669 Acts and Resolves
In the Year One Thousand Nine Hundred Eighty-Three

An Act RELATIVE TO THE NANTUCKET ISLANDS LAND BANK

Be it enacted by the Senate and HBouse of Representatives in
General Court assembled, and by the authority of the same, as
follows:

SECTION 1. For purposes of this act, the words and phrases set
forth in this section shall have the following meanings:

"Commission®, shall refer to %the Nantucket Islands Land Bank
Commission, established by section three.

"Fund", shall refer to the Nantucket Islands Land Bank Fund,
established under the provisions of section eight.

“Institutional lender"™, any bank defined in section one of
chapter one hundred and sixty-seven of the General Laws, any
insurance company defined in section one of chapter one hundred
and seventy-five of the General Laws, and any mortgage company Or
investment company that made more than twenty mortgages in the
calendar year preceding the year of the relevant mortgage for the
purposes of subsection (m) of section twelve, and any national
bank, federal savings and loan association, federal savings bank,
bank holding company, or state or federally chartered credit
union.

"Land bank", the Nantucket Islands Land Bank, established by
section two. )

"Purchaser”, the transferee, grantee or recipient of any real
property interests.

"Purchase price", all consideration paid or transferred by or on
behalf of a purchaser to a seller or his nominee, or for his
benefit, for the transfer of any real property interest, and shall
include, but not be limited to, all cash or its eguivalent so paid
or transferred; all cash or other property paid or transferred by
or on behalf of the purchaser to discharge or reduce any
obligation of the seller; the principal amount of all notes or
their equivalent, or other deferred payments, given or promised to
be given by of “on behalf of the purchaser to the seller or his
nominee; the outstanding balance of all obligations of the seller
which are assumed by the purchaser or to which the real property
interest transferred remains subject after the transfer,
determined at the time of tranzfer, but excluding real estate
taxes and other municipal 1liens or assessments which are not
overdue at the time of transfer; the the fair market value, at the
time of transfer, of any other consideration or thing of value
paid or transferred by or on behalf of the purchaser, including,
but not 1limited to, any property, goods or services paid,
transferred or rendered in exchange for such real property
interest.
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*Real property interest®, any present or future legal or
equitable interest in or to real property, and any beneficial
interest therein, including the interest of any beneficiary in a
trust which holds any 1legal c¢r equitable interest in real
property; but shall not include any interest which is limited to
any or all of the following: the dominant estate in any easement
or right of way; the right to enforce any restriction; any estate
at will or at sufferance, and any estate for years having a term
of less than thirty years; any reversionary right, condition, or
right of entry for condition broken; the interest of a mortgage or
other secured party in any mortgage or security agreement; and the
interest of a stockholder in a corporation, or a partner in a
partnership.

"Seller®, the transferor, grantor or immediate former owner of
any real property interests.

"Time of transfer"”, of any real property interest shall mean,
the time at which such transfer is legally effective as between
the parties thereto, and, in any event, with respect to a transfer
evidenced by an instrument recorded with the appropriate registry
of deeds or filed with the assistant recorder of the appropriate
registry district, not later than the time of such recording or
filing.

St.1983, c.669, s.l.

SECTION 2., There is hereby established a Nantucket Islands Land
Bank, to be administered by a commission established by section
three, for the purpose of acgquiring, holding and managing land and
interests in land of the types set forth in section five. The land
bank 1is hereby constituted a body politic and corporate and a
public instrumentality and the exercise of powers herein
conferred upon the land bank shall be deemed to be the performance
of an essential governmental func;ion.

5t.1983, c.669, s.2. Amended by St.1984, c.407, s.l.
Historical note
St.1984, c.407, s.l added the second sentence,

SECTION 3. The land bank shall be administered by a Commission
consisting of five persons elected for staggered five-year terms;
and provided that the county commissioners of Nantucket county
shall appoint the initial five persons forthwith upon acceptance
of this act,- to serve until the first annual election of the
members to be held at the first annual town election following the
acceptance of this act. Members shall be 1legal residents of
Nantucket county and shall serve without compensation. The
Commission shall elect a chairman and a secretary/treasurer, from
among its members, and may adopt reasonable rules and regulations
for the conduct of its affairs and the management of its holdings
not inconsistent with the provisions of this act. Decisions of the
Commission shall be by majority vote of those present and voting
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and no business shall be transacted without three members present.
The Commission shall keep accurate records of its meetings and
actions and shall file an annual report which shall be printed in
the annual town report.

St.1983, c.669, s.3.

SECTION 4. The Commission shall, subject to the provisions of
this act, have the power and authority to (a) purchase and acquire
fee simple interests, and any lesser interests, in any land in
Nantucket county, of the types set forth in section five,
including any improvements thereon; (b) accept gifts of any such
interests in land, or of funds to further the purposes of the Land
bank; (c) take any such interests in land by eminent domain
pursuant to chapter seventy-nine of the General Laws, and only by
a vote of the Commission in which at least four members vote in
favor of such taking and further only after having been authorized
to do so in each instance by a two-thirds vote of an annual town
meeting of the town of Nantucket, and further provided that a
reasonable effort shall first be made to negotiate the acquisition
thereof by purchase prior to such taking; (d) dispose of all or
any portion of its interests in any land or interests thereon held
by it, subject to the provisions of Article XCVII of the articles
of amendments to the Constitution of Massachusetts to the extent
applicable; (e) incur debt, pledging the full faith and credit of
the town of Nantucket or of Nantucket c¢ounty, or of both, only
after having been authorized to do so in each instance by a
two-thirds vote of a town meeting of the town of Nantucket; (f)
hire such staff and obtain such professional services as are
necessary in order to perform its duties; (g) administer and
manage land and interests in land held by it 1in a manner which
allows public use and enjoyment consistent with the natural and
scenic resources thereof; (h) lease real property as may be held
by the Land bank for purposes consistent with this act; and (i)
finance and construct recreational facilities, subject to the
provisions of section six.

S$t.1983, c.669, s.4. Amended by S5t.1987, c.666, s.1.
Historical Note
§t.1987, c.666, s.1 added (h) and (i) to section 4.

SECTION 4A. The Town of Nantucket is hereby authorized to
appropriate “money to be deposited in the Nantucket islands land
bank fund as provided in section eight and to provide funds to
repay notes of the town issued pursuant to section four C and,
when authorized by a two-thirds vote as defined in section one of
chapter forty-four of the General Laws, to incur debt of the town
for such purposes in accordance with the provisions of clause (3)
of section seven of said chapter forty-four.

St.1984, c.407, s.2
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SECTION 4B. The land bank is hereby empowered to issue its
bonds and notes, including notes in anticipation of bonds, for the
purpose of acquiring land and interests in land as provided in
section four. The proceeds of such bonds or notes may be used to
pay, in whole or in part, acquisition costs; to provide reserves
for debt service and other expenses; to pay consulting, appraisal,
advisory and legal fees and costs incidental to the issuance and
sale of such bonds or notes; to purchase, refund or renew bonds or
notes previously issued; and to pay any other costs and expenses
of the land bank necessary for the accomplishment of its purposes.
Bonds or notes issued under this act shall be authorized by the
Commission which shall have full power and authority to determine
the amount, form, terms, conditions, provisions for the payment of
interest and all other details thereof and to provide for their
sale and issuance ‘at such price and in such manner as the
Commission shall determine, subject only to any limitations set
forth in this act. Unless the town of Nantucket shall have
authorized by a two-thirds vote of a town meeting the pledging of
the full faith and credit of the town of Nantucket or of Nantucket
county to secure an issue of bonds or notes of the land bank, all
bonds or notes issued hereunder shall be payable solely from the
fees and other revenues of the land bank pledged to their payment
and shall not be deemed a pledge of the full faith and credit of
the town or county of Nantucket, the commonwealth or any political
subdivision therein,

The Commission may enter into any agreements, including without
limitation a loan agreement and a trust agreement, necessary to
effectuate and to secure any bonds or notes issued by the land
bank. Such agreements may pledge or assign, in whole or in part,
the revenues and other money held or to be received by the land
bank. Such agreements may contain such provisions for protecting
and enforcing the rights, security and remedies of the holders of
such bonds or notes, including, without limiting the generality of
the foregoing, provisions defining defaults and providing for
remedies in the event thereof which may include the acceleration
of maturities and covenants setting forth the duties of, and
limitations on, the 1land bank in relation to the custody,
safeguarding, investment and application of money, the issuance of
additional debt obligations, the use of any surplus proceeds of
the borrowing, including any investment earnings thereon, and
establishment of special funds and reserves.

The pledge of any such agreement shall be valid and binding and
shall be deemed continuously perfected for the purposes of the
Uniform Commercial Code from the time when the pledge is made; the
revenues, money, rights and proceeds so pledged and then held or
thereafter acquired or received by the land bank shall immediately
be subject to the 1lien of such pledge without any physical
delivery or segregation thereof or further act; and the lien of
any such pledge shall be valid and binding against all parties
having claims of any kind in tort, contract or otherwise against
the town or county, irrespective of whether such parties have
notice thereof. No document by which a pledge is created need be
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filed or recorded except in the records of the land bank and no
filing need by made under the Uniform Commercial Code.

The trustee with respect to any such trust agreement entered
into pursuant to this section shall be a trust company or a bank
having the powers of a trust company within the commonwealth. Any
such trust agreement may provide that any money received
thereunder may be held, deposited or invested by the trustee,
notwithstanding the provisions of section eight, pending the
disbursement thereof, in any deposits or investments which are
lawful for the funds of savings banks and shall provide that any
officer with whom or any bank or trust company with which such
money shall be deposited shall act as trustee of such money and
shall hold and apply the same for the purposes hereof and thereof,
subject to such regulation or limitation as this act or such trust
agreement may provide.

It shall be lawful for any bank or trust company within the
commonwealth to act as depository of the proceeds of bonds or
notes, revenues or other money hereunder and to furnish such
indemnifying bonds or to pledge such security, if any, as may be
required by the Commission. Any ¢trust agreement entered into
pursuant to this section may set forth the rights and remedies of
the holders of any bonds or notes and of the trustee and may
restrict the individual rights of action by any such holders. 1In
addition to the foregoing, any such trust agreement may contain
such other provisions as the Commission may deem reasonable and
proper. All expenses incurred in carrying out the provisions of
such trust agreement may be treated as part of the cost of
operation of the land bank and paid from the revenues or other
funds pledged or assigned to the payment of the principal of the
the premium, if any, and interest on the bonds or notes or from
any other funds available to the land bank. In addition to other
security provided herein or otherwise by law, bonds or notes
issued under this section may be secured, in whole or in part, by
insurance or by letters or 1lines of credit or other credit
facilities issued to the land bank by any bank, trust company or
other financial institution, within or without the commonwealth,
and the land bank may pledge or assign any of its revenues as
security for the reimbursement by the land bank to the issuers of
such letters or lines of credit, insurance or credit facilities of
any payments made thereunder.

St.1984, c.407, s.2.

SECTION 4C. If at any time any principal or interest is due or
about to comé due on any bonds or notes of the land bank to secure
which the full faith and credit of the town of Nantucket or
Nantucket county shall have been pledged and funds to pay the same
are not available, the Commission shall certify to the town
treasurer and selectmen of the town or to the county treasurer and
county commissioners of the county, as appropriate, the amount
required to meet such obligations and the town treasurer or the
county treasurer shall thereupon pay over to the land bank the
amount so certified from any funds in the treasury. For the
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purpose of providing or restoring to the treasury the sums so paid
over to the land bank, the town treasurer, with the approval of
the selectmen, is authorized to incur debt outside the town's debt
limit and issue notes therefor for a period not exceeding two
years and to renew or refund the same from time to time until the
town shall have received from the land bank sufficient funds to
repay such notes and the interest thereon in full. Whenever the
town or the county shall have been required to pay over any sums
of money to the land bank under this section, the land bank shall
be precluded from acquiring any additional property, or issuing
any of its bonds or notes for purposes other than repaying the
town, until the land bank shall have repaid the town in full for
all sums paid to the land bank hereunder, including interest on
any notes issued for such purpose, unless the town shall have
appropriated sufficient funds for such purpose at a town meeting.

St.1984, c.407, s.2.

SECTION 4D. Bonds and notes issued under the provisions of this
act are hereby made securities in which all public officers and
public bodies of the commonwealth and its political subdivisions,
all insurance companies, trust companies in their commercial
departments, savings banks, cooperative banks, banking
associations, investment companies, executors, administrators,
trustees and other fiduciaries may properly and legally invest
funds, including capital in ‘their control or belonging to them.
Such bonds and notes are hereby made securities which may properly
and legally be deposited with and received by any state or
municipal officer or any agency or political subdivision of the
commonwealth for any purpose for which the deposit of bonds or
obligations of the commonwealth is now or may hereafter be
authorized by law.

St.1984, ¢.407, s.2.

SECTION 4E. Notwithstanding any of the provisions of this act
or any recitals in any bonds or notes issued under this act, all
such bonds and notes shall be deemed to be investment securities
under the Uniform Commercial Code.

St.1984, c.407, s.2.

SECTION 4F. Bonds and notes may be issued under this act
without obtaining the «consent of any department, division,
commission, - board, bureau or agency of the town or county of
Nantucket, except that the full faith and credit of the town or
county of Nantucket shall not be pledged for the payment of such
bonds or notes unless such pledge shall have been authorized by a
two-thirds vote as provided in section four, and without any other
proceedings or the happening of any other conditions or things
than those proceedings, conditions or things which are
specifically required therefor by this act. The validity of and
security for any bonds and motes issued by the land bank shall not
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be affected by the existence or nonexistence of any such consent
or other proceedings, conditions or things.

St.1984, c.407, s.2.

SECTION 4G. The land bank and all its revenues, income and real
and personal property used solely by the land bank in furtherance
of its public purposes shall be exempt from taxation and from
betterments and special assessments and the land bank shall not be
required to pay any tax, excise or assessment to or for the
commonwealth or any of its political subdivisions. Bonds and notes
issued by the land bank, their transfer and the income therefrom,
including any profit made on the sale thereof, shall at all times
be exempt from taxation within the commonwealth.

St.1984, c.407, s.2

SECTION 5, Land to be acquired and held as part of the land
bank, or interests in which are to be so acquired and held, shall
be situated in Nantucket county. and may consist of any of the
following types of land and interests therein; (a) ocean, harbor
and pond frontage in the form of beaches, dunes and adjoining
backlands; (b) barrier beaches; (c) fresh and salt water marshes,
estuaries and adjoining uplands; (d) heathland and moors; (e) land
providing access to ocean, harbor and pond frontage and land for
bicycle paths; (f) land for future public recreational facilities
and use; (g) recreation land %o protect existing and future
wellfields and aquifer recharge areas; and (h) land used or to be
used for agricultural purposes.

St.1983, ¢.669, s.1. Amended by St.1987, c.666, s.2.
Historical Note
St.1987, c.666, s.2 added (h).

SECTION 6. The commission shall retain any real property
interest relating to land and water areas acquired pursuant to
this act predominantly in it natural, scenic or open condition
except as provided for by this section. Except upon the approval
of the secretary of environmental affairs and where appropriate,
subject to the general laws, any special law, or the constitution
of Massachusetts, the commission shall not allow (a)construction
or placing of buildings, roads, signs, billboards, or other
advertising utilities or other structures on or above the surface,
(b) dumping or placing of soil or other substance or material as
landfill, or dumping or placing of trash, waste or unsightly or
offensive materials, (c) removal or destruction of trees, shrubs,
or other vegetation, (d) excavation, dredging, or removal of loam,
peat, gravel, soil, rock, or other mineral substance in such
manner as to affect the surface, (e) surface use except for
purposes permitting the land or water area to remain predominantly
in its natural condition, (f) activities detrimental to drainage,
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flood control, water conservation, erosion control, or soil
conservation, or (g) other acts or uses detrimental to such
retention of land or water areas. In determining whether or not to
approve a request from the commission to use, improve or dispose
of any real property interest acquired by said commission in a
manner otherwise prohibited by this section, the secretary shall
consider whether such request is in the interest of conservation
and any natural, state, regional or local program in furtherance
thereof, and also any public, state, regional or local
comprehensive land use or development plan affecting the land, and
any known proposal by a governmental body for use of the land.

St.1983, c.669, s.6.

SECTION 7. The Commission shall file annually with the
secretary of environmental affairs a conservation, public access,
and outdoor recreation plan which shall be, as far as possible,
consistent with the town master plan and with any regional
planning relating to the area. The Commission may, from time to
time, amend such plan. The plan shall show all real property
interests then currently held by the Commission including a
description of the use thereof, and all acquisitions, improvements
or dispositions of real property interests held by the Commission
at any time during the year preceding each filing, including the
reasons for such acquisition, improvement or disposition; the
secretary of environmental affairs may require any other
information he deems important.

St.1983, c.669,s.7.

SECTION 8. The Commission shall meet its financial obligations
by drawing upon a Nantucket islands land bank fund, to be set up
as a revolving or sinking account within the treasury of Nantucket
county. Deposits into the fund shall include (a) funds
appropriated to be deposited into the fund by vote of the county
commissioners of Nantucket county or of a town meeting of the town
of Nantucket; (b) voluntary contributions of money and other
liquid assets to the fund; (c) revenues from fees imposed upon the
transfer of real property interests as set forth in section ten
occurring after the effective date of this act as set forth in
section fifteen, together with payments of interest and penalties
under section thirteen, and (d) proceeds from disposal of real
property or interests. All expenses lawfully incurred by the
Commission in carrying out the provisions of this act shall be
evidenced by  proper vouchers and shall be paid by the county
treasurer only upon submission of warrants duly approved by the
Commission. The county treasurer of said county shall prudently
invest available assets of the fund, and all income thereon shall
accrue to the fund. Real property held in the name of the
Nantucket Islands land bank or its designee shall be exempt from
property taxes as of the date of the acquisition of title by the
Nantucket 1Islands land bank or its designee; and any taxes
assessed against such real property interests shall be abated for
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that portion of any fiscal year during which the real property
interests was, owned by the Nantucket Islands land bank or its
designee.

St.1983, c.669, 8.8. Amended by St.1987, c.666, s.3.
Bistorical Note
St.1987, c.666, s.3 added the last sentence.

SECTION 9. The Commission shall keep a full and accurate
account of its actions including a record as to when, from or to
whom, and on what account money has been paid or received relative
to this act, and as to when, from and to whom and for what
consideration real property interests have Dbeen acquired,
improved, or disposed of. Said records and accounts shall be
subject to examination by the director of accounts or his agent
pursuant to section forty-five of chapter thirty-five of the
General Laws.

The county treasurer shall keep a full and accurate account
stating when, from or to whom, and on what account money has been
paid or received relative to the activities of the commission and
the land bank. Said account shall be subject to examination by the
director of accounts or his agent pursuant to section forty-four
of chapter thirty-five of the General Laws.

St.1983, c.669, s.9.

SECTION 10. There is hereby imposed a fee egual to two per cent
of the purchase price upon the transfer of any real property
interest in any real property situated in Nantucket county. Said
fee shall be the liability of the purchaser of such real property
interest, and any agreement between the purchaser and the seller
or any other person with reference to the allocation of the
responsibility for bearing said fee shall not affect such
liability of the purchaser. The fee shall be paid to the
Commission, or its designee, and shall be accompanied by a copy of
the deed or other instrument evidencing such transfer, if any, and
an affidavit signed under oath or under the pains and penalties of
perjury by the purchaser or his legal representative, attesting to
the true and complete purchase price and the basis, if any, upon
which the transfer is claimed to be exempt in whole or in part
from the fee imposed hereby. The Commission, or its designee,
shall promptly thereafter execute and 1issue a certificate
indicating that the appropriate fee has been paid or that the
transfer is exempt from the fee, stating the basis for the
exemption. The register of deeds for Nantucket county, and the
assistant recorder for the registry district of Nantucket county,
shall not record or register, or receive or accept for recording
or registration, any deed, except a mortgage deed, to which has
not been affixed such a certificate executed by the commission or
its designee. Failure to comply with this requirement shall not
affect the validity of any instrument. The commission shall
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deposit all fees received hereunder with the county treasurer of
Nantucket county, as a part of the fund established by section
eight. The fee imposed hereunder shall be due simultaneously with
the time of transfer of the transfer upon which it is imposed.
Notwithstanding the foregoing, whenever there is a conveyance of
real property interests and a conveyance of personalty related
thereto at or about the same time, the allocations of payments
between real estate and personalty agreed to by the purchaser and
seller shall not determine the amount of the fee due pursuant to
this section; instead, the commission may require payment of the
fee referred to in real property interests 80 conveyed as
determined by the commission.

St.1983, c.669, s5.10., Amended by St.1987, c.666, s.4
Historical Note
St.1987, c.666, s.4 added last sentence to section 10.

SECTION 10A. To the extent not: otherwise subject to payment of
a fee pursuant to section ten, and notwithstanding the exemptions
set forth in paragraphs (i) and (j) of section twelve, unless
otherwise exempted pursuant to section twelve excluding said
paragraphs (i) and (j), there shall be paid a fee equal to two per
cent of the fair market value of real property interests held in
the name of or otherwise owned by a corporation upon the transfer
by the controlling stockholders of their interests of the stock of
such corporation. This fee is due on or before the time of
transfer of the stock.

To the extent not otherwise subject to payment of a fee pursuant
to section ten and notwithstanding the exemptions referred to in
said paragraphs (i) and (j), unless otherwise exempted pursuant to
said section twelve excluding said paragraphs (i) and (j), there
shall be paid a fee equal to two per cent of the fair market value
of real property interests held in the name of a partnership or
otherwise owned by a partnership upon the change in composition of
such partnership either in one transaction or a series of related
transactions which change in composition results in a transfer of
capital interests in excess of fifty per cent of the total capital
interests within such partnerships or results in a transfer of the
ownership rights to profit interests within such partnership in

excess of fifty per cent of the total profit interests within such
partnerships.

St.1987, c.666, s.5.

SECTION 11. At any time within seven days following the
issuance of the certificate of payment of the fee imposed by
section ten, the purchaser or his legal representative may return
said certificate to the Commission or its designee for
cancellation, together with an affidavit signed under oath or
under the pains and penalties of perjury that the transfer, with
respect to which such certificate was issued, has not been

10
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consummated, and thereupon the fee paid with respect to such

transfer shall be forthwith returned to the purchaser or his legal
representative.

St.1983, c.669, s.ll,

SECTION 12. The following transfers of real property interests
shall be exempt from the fee established by section ten. Except as
otherwise provided, the purchaser shall have the burden of proof
that any transfer is exempt hereunder.

(a) Transfers to the government of the United States, the
commonwealth, and any of their instrumentalities, agencies or
subdivisions.

(b) Transfers which, without additional consideration, confirm,
correct, modify or supplement a transfer previously made.

(c) Transfers made as gifts without consideration. In any
proceeds to determine the amount of any fee due hereunder, it
shall be presumed that any transfer for consideration of less than
fair market value of the real property interests transferred and
the amount of consideration claimed by the purchaser to have been
paid or transferred, if the purchaser shall have been at the time
of transfer the spouse, the 1lineal descendant, or the 1lineal
ancestor of the seller, by blood or adoption, and otherwise it
shall be presumed that consideration was paid in an amount equal
to the fair market value of the real property interests
transferred, at the time of transfer.

(d) Transfer to the trustees of a trust in exchange for a
beneficial interest received by the seller in such trust;
distributions by the trustees of a trust to the beneficiaries of
such trust. '

(e) Transfers by operation of law without actual consideration,
including but not limited to transfers occurring by virtue of the
death or bankruptcy of the owner .of a real property interest.

(f) Transfers made in partition of land and improvements
thereto, under chapter two hundred and forty-one of the General
Laws.

(g) Transfers to any charitable organization as defined in
clause Third of section five of chapter fifty-nine of the General
Laws, or any religious organization, provided that the real
property interests so transferred will be held by the charitable
or religious organization solely for its public charitable or
religious purposes.

(h) Transfers to a mortgagee in foreclosure of the mortgage held
by such mortgagee, and transfers of the property subject to a
mortgage to the mortgagee in consideration of the forbearance of
the mortgagee from foreclosing said mortgage.

(i) Transfers made to a corporation or partnership at the time
of its formation, pursuant to which transfer no gain or loss is
recognized under the provisions of section three hundred and
fifty-one of the 1Internal Revenue Code of 1954, as amended;
provided, however, that such transfer shall be exempt only in the
event that (i) with respect to a corporation, the transferor
retains a controlling interest in such corporation after such

11
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formation or (ii), with respect to a partnership, the transferor
retains after such formation rights to capital interests in excess
of fifty per cent of the capital interests within such partnership
or retains rights to profit interests within such partnership in
excess of fifty per cent of the total profit interests within such
partnership.

(§) Transfers made to a stockholder of a corporation in
liquidation of the corporation, and transfers made to a partner of
a partnership in dissolution of the partnership; provided,
however, that such transfer shall be exempt only in the event that
(i) with respect to a corporation, the transferee had prior to the
transfer a controlling interest in such corporation or (ii) with
respect to a partnership, the transferee had prior to the transfer
rights to capital interests in excess of fifty per cent of the
total capital interests within such partnership or had rights to
profit interests within such partnership in excess of fifty per
cent of the total profit interests within such partnership.

(k) Transfers consisting of the division of marital assets under
the provisions of section thirty-four of chapter two hundred and
eight of the General Laws or other provisions of law.

(1) Transfers of property consisting in part of real property
interests situated in Nantucket county and in part of other
property interests, to the extent that the property transferred
consists of property other than real property situated in
Nantucket county: provided that the purchaser shall furnish the
Commission with such information as it shall require or request in
support of the claim of exemption and manner of allocation of the
consideration for such transfers.

(m) The first one hundred thousand dollars of the purchase price
of a transfer made to a purchaser who, or whose spouse at the time
of transfer, has at no time prior to said transfer owned or
possessed any real property interest as defined in section one
either within or without Nantucket county; provided that the
purchaser shall make the real property interest which is the
subject of the transfer the purchaser's actual domicile within two
years of the time of transfer; provided further that in the event
of a subsequent transfer within five years of the transfer
exempted from the fee under this subsection, other than the
transfer of a mortgage to an institutional 1lender, the fee
exempted shall become due, together with the accumulated interest
and penalties, and in addition to any fee otherwise due as a
result of the subsequent transfer. The purchaser shall certify as
to the foregoing, and the Commission shall attach to the deed a
certificate which shall recite the fact that there is running with
the land a lien equal to the amount of the fee exempted plus
accumulated interest and penalties wuntil such time as all
conditions of this subsection have been met.

St.1983, c.669, s.12. Amended by St.1984, c.407, s.3 and St.1987,
C.GGG' 5506'7'80 )

Historical Note
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St.1984, c.407, s.3 extended the amount of time allowed before
domicile requirement from one year to two years (line 7) and
deleted "with the intention to remain permanently or for an
indefinite time and without any certain purpose to return to a
former place of abode."

St.1987, c.666, s.6 added to (i):"; provided, however, that such
transfer shall be exempt only in the event that (i) with respect
to a corporation, the transferor retains a controlling interest in
such corporation after such formation or (ii), with respect to a
partnership, the transferor retains after such formation rights to
capital interests in excess of fifty per cent of the capital
interests within such partnership or retains rights to profit
interests within such partnership in excess of fifty per cent of
the total profit interests within such partnership.”

St.1987, c.666, s.7 added to (j): "; provided, however, that such
transfer shall be exempt only in the event that (i) with respect
to a corporation, the transferee had prior to the transfer a
controlling interest in such corporation or (ii) with respect to a
partnership, the transferee had prior to the transfer rights to
capital interests in excess of fifty per cent of the total capital
interests within such partnership or had rights to profit
interests within such partnership in excess of fifty per cent of
the total profit interests within such partnership.”

St.1987, c.666, s.8 amended (m) by substituting the word "shall®
for "intends to®™ on line 6.

SECTION 13. A purchaser who fails to pay all or any portion of
the fee established by section ten on or before the time when the
same is due shall be liable for the following additional payments
in addition to said fee: .

(a) Interest: The purchaser shall pay interest on the unpaid
amount of the fee to be calculated from the time of transfer at a
rate equal to fourteen per cent per annum,

(b) Penalties: Any person who, without fraud or willful intent
to defeat or evade a fee imposed by this chapter, fails to pay all
or a portion of the fee within thirty days after the time of
transfer, shall pay a penalty equal to five per cent of the
outstanding fee as determined by the Commission for each month or
portion thereof thereafter that the fee is not paid in full;
provided, however, that in no event shall the amount of any
penalty imposed hereunder exceed twenty-five per cent of the
unpaid fee due at the time of transfer. Whenever the Commission
determines that all or a portion of a fee due under this chapter
was unpaid due to fraud with intent to defeat or evade the fee
imposed by this chapter, a penalty equal to the amount of said fee
as determined by the Commission shall be paid by the purchaser in
addition to said fee.

St.1983, c.669, s.13.

i3
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SECTION 14, (a) The Commission shall notify a purchaser by
registered or certified mail of any failure to discharge in full
the amount of the fee due under this Act and any penalty or
interest assessed. The Commission shall grant a hearing on the
matter of the imposition of said fee, or of any penalty or
interest assessed, if a petition requesting such hearing is
received by the Commission within thirty days after the mailing of
said notice. The Commission shall notify the purchaser in writing
by registered or certified mail of its determination concerning
the deficiency, penalty or interest within fifteen days after said
hearing. Any party aggrieved by a determination of the Commission
concerning a deficiency, penalty or interest may, after payment of
said deficiency, appeal to the district or superior court within
three months after the mailing of notification of the
determination of the Commission. Upon the failure to timely
petition for a hearing, or appeal to said courts, within the time
limits hereby established, the purchaser shall be bound by the
terms of the notification, assessment or determination, as the
case may be, and shall be barred from contesting the fee, and any
interest and penalty, as determined by the Commission. All
decisions of said courts shall be appealable. Every notice to be
given under this section by the Commission shall be effective if
mailed by certified or registered mail to the purchaser at the
address stated in a recorded or registered instrument by virtue of
which the purchaser holds any interest in land, the transfer of
which gives rise to the fee which is the subject of such notice;
and if no such address is stated or if such transfer is not
evidenced by an instrument recorded or registered in the public
records in Nantucket county, such notice shall be effective when
so mailed to the purchaser in care of any person appearing of
record to have a fee interest in such land, at the address of such
person as set forth in an instrument recorded or registered in
Nantucket county. .

(b) All fees, penalties and interest required to be paid
pursuant to this chapter shall constitute a personal debt of the
purchaser and may be recovered in an action of contract or in any
other appropriate action, suit or proceeding brought by the
Commission; said action, suit or proceeding shall be subject to
the provisions of chapter two hundred and sixty of the General
Laws.

(¢) 1f any purchaser liable to pay the fee established by this
act neglects or refuses to pay the same, the amount, including any
interest and penalty thereon, chall be a lien in favor of the
Commission upon all property and rights to property, whether real
or personal, belonging to such purchaser. Said lien shall arise at
the time of transfer and shall continue until the liability for
such amount is satisfied. Said lien shall in any event terminate
not later than six years following the time of transfer. Said lien
shall not be valid as against any mortgagee, pledgee, purchaser or
judgment creditor unless notice thereof has been filed by the
Commission (a) with respect to real property or fixtures, in the
registry of deeds for Nantucket county, or (b) with respect to
personal property, in the office in which a security or financing

T 14
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statement or notice with respect to the property would be filed in
order to perfect a nonpossessory security interest belonging to
the person named in the relevant notice, subject to the sgame
limitations as set forth in section fifty of chapter sixty-two C
of the General Laws.

In any case where there has been a refusal or neglect to pay any
fee, interest or penalties imposed by this act, whether or not
levy has been made, the commission, in addition to other modes of
relief, may direct a civil action to be filed in a district or
superior court of the commonwealth to enforce the lien of the
Commission under this section with respect to such liability or to
subject any property of whatever nature, of the delinguent, or in
which he has any right, title or interest, to the payment of such
liability.

The Commission may issue a waiver or release of any lien imposed
by this section. Such waiver or release shall be conclusive
evidence that the lien upon the property covered by the waiver or
release is extinguished.

St.1983, c.669, s.14. Amended by St.1984, c.407, s.5
Bistorical Note

St.1984, c¢.407, s.5 amended subsection (c) of section 14 by
inserting after the word "sixty-two"™ the letter: =C.

SECTION 14A. Upon termination or dissolution of the land bank,
the title to all funds and other properties owned by it which
remain after payment or the making of provision for payment of all
bonds, notes and other obligations of the land bank shall vest in
the town of Nantucket.

St.1984, c.407, s.4.

SECTION 14B. This act, being necessary for the welfare of the
town and county of ©Nantucket and their inhabitants, shall be
liberally construed to effect the purposes hereof.

St.1984, c.407, s.4.

SECTION 14C. The provisions of this act are severable, and if
any provision hereof, including without limitation any exemption
from the fee imposed hereby, shall be held invalid in any
circumstances . such invalidity shall not affect any other
provisions or circumstances. This act shall be construed in all
respects so as to meet all constitutional requirements. In
carrying out the purposes and provisions of this act, all steps
shall be taken which are necessary to meet constitutional
requirements whether or not such steps are required by statute.

St.1984, c.407, s5.4. Amended by St.1985, c.202, s.l.

Bistoricai Note
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St.1985, ¢.202, s.l1 amended section 14C by inserting the words
"including without limitation any exemption from the fee imposed
hereby,” in the first sentence.

SECTION 15. This act shall become effective upon its acceptance
by vote of a town meeting of the town of Nantucket on February
first, nineteen hundred and eighty-four.

S$t.1983, c.669, s.15.

St. 1983, c.669 approved December 20, 1983, effective Pebruary 1,
1984.

St. 1984, c.407 approved December 27, 1984, emergency letter
January 3, 1984 9:42 a.m.

St.1985, c¢.202 approved July 29, 1985 1l:15 p.m.

St.1987, c.666 approved January 6, 1988, effective February 5,
1988.
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MARTHA'S VINEYARD LAND BANK

AN ACT ESTABLISHING THE DUKES COUNTY LAND BANK
Chapter 736 of the Acts of 1985

as amended by
Chapter 673 of the Acts of 1987

Be it enacted by the Senate and House of Representatives
in Genera ou ssemble d b thori o he e

as follows:

SECTION 1. For purposes of this act, the words and
phrases set forth in this section shall have the following
meanings:-

"Fund", shall refer to the Martha's Vineyard Land Bank
Fund established under the provisions of section eight.

"Institutional lender", any bank as defined in section
one of chapter one hundred and sixty-seven of the General
Laws, any insurance company as defined in section one of
chapter one hundred and seventy-five of the General Laws, and
any mortgage company or investment company that made more
than twenty mortgage loans in the calendar year preceding the
year of the relevant mortgage for the purposes of subsection
(m) of section twelve, and any national bank, federal savings
and loan, federal savings bank, bank holding company, or
state or federally chartered credit union.

"Land bank", the Martha's Vineyard Land Bank,

established by section two.
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"Land bank commission", the Martha's Vineyard land bank
commission, established by section three.

"legal representative", with respect to any person,
shall mean any other person acting pursuant to a written
power-of-attorney executed by such person; provided, however,
that any affidavit attesting to the true and complete
purchase price of real property, submitted to the land bank
commission pursuant to section ten, may also be signed on
behalf of such person by an attorney admitted to practice in
the commonwealth.

"pPurchaser", the transferee, grantee or recipient of any
real property interests.

"pPurchase price", all consideration paid or transferred
by or on behalf of a purchaser to a seller or his nominee, or
for his benefit, for the transfer of any real property
interest, and shall include, but not be limited to, all cash
or its equivalent so paid or transferred, all cash or other
property paid or transferred by or on behalf of the purchaser
to discharge or reduce any obligation of the seller; the
principal amount of all notes or their equivalent, or other
deferred payments, given or promised to be given by or on
behalf of the purchaser to the seller or his nominee; the
outstanding balance of all obligations of the seller which
are assumed by the purchaser or to which the real property

interest transferred remains subject after the transfer,
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determined at the time of transfer but excluding real estate
taxes and other municipal liens or assessments which are not
overdue at the time of transfer; and the fair market value at
the time of transfer of any other consideration or thing of
value paid or transferred by or on behalf of the purchaser,
including, but not limited to, any property, goods or
services paid, transferred or rendered in exchange for such
real property interest.

"Real property interest", any present or future legal or
equitable interest in or to real property, and any beneficial
interest therein, including the interest of any beneficiary
in a trust which holds any legal or egquitable interest in
real property, but shall not include any interest which is
limited to any or all of the following: the dominant estate
in any easement or right of way:; the right to enforce any
restriction; any estate at will or at sufferance, and any
estate for years having a term of less than thirty years; the
reversionary right, condition, or right of entry for
condition broken; the interest of a mortgagee or other
secured parﬁy in any mortgage or security agreement; and the
interest of a stockholder in a corporation, or a partner in a
partnership, unless any real propefty interest has been
transferred to such corporation or partnership for the

purpose of evading the fee imposed by section ten.
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“Seller”, the transferor, grantor or immediate former
owner of any real property interests.

*Time of transfer”, of any real property interest shall
mean, the time at which such transfer is legally effective as
between the parties thereto, and, in any event, with respect
to a transfer evidenced by an instrument recorded with the
appropriate registry of deeds or filed with the assistant
recorder of the appropriate registry district, not later than
the time of such recording or filing.

"Town advisory board", a town board created in each of
the towns of Chilmark, Edgartown, Gay Head, Oak Bluffs,
Tisbury, and West Tisbury to assist the land bank commission
in administering this act, such advisory board to consist of
one representative duly appointed, either from its membership
or otherwise, by each of the following town boards should
they exist: conservation commission, planning board, board
of assessors, board of health, park and recreation
commission, board of selectmen and water commission.

SECTION 2. There is hereby established a Martha's
Vineyard land bank, to be administered by a land bank
commission established by section three, for the purpose of
acquiring and holding and managing land and interest in land
of the types set forth in section five. The land bank is
hereby constituted a body politic and corporate and a public

instrumentality and the exercise of the powers herein
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conferred upon the land bank shall be déemed to be the
performance of an essential govermmental function.

This act shall not effect the eligibility of any member
town to receive funds under the land conservation program
created under section eleven of chapter one hundred and
thirty-two A of the General Laws, or under any similar state
program.

SECTION 3. The land bank shall be administered by a
land bank commission, consisting of seven persons, of whom
there shall be one person who is a legal resident of each of
the towns of Chilmark, Edgartown, Gay Head, Oak Bluffs,
Tisbury, and West Tisbury, each person to be elected for a
three year term, in the same manner as other elected town
officials, provided that the initial terms, drawn by lot by
the initial six appointed members, shall be staggered so that
two members are elected each year, following the initial
election of members; and provided, further, that the county
commissioners shall, respectively, appoint the initial six
members, including one person who is a legal resident of each
of the six towns that comprise the land bank to serve from
the effective date of this act until the first elections of
the regular members at each town's first regular or special
town election following the effective date of this act. The
secretary of environmental affairs or his designee shall be a

voting member of the land bank commission. Members shall
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serve without compensation. The initial appointed members
shall adopt temporary rules and regulations to the extent
necessary to conduct business until the regular members are
elected. The land bank commission shall elect a chairman and
a vice chairman from among its regular members; shall elect a
secretary and a treasurer who may be the same person, but who
need not be members of the land bank commission: and shall
adopt, after holding a public hearing and after regquesting
recommendations from the town advisory board of each of the
six member towns that comprise the commission, rules and
regulations for conducting its internal affairs and
procedural guidelines for carrying out its responsibilities
under this act. The land bank commission shall also adopt a
management plan for managing each of its land holdings in a
manner consistent with section five. 1In preparing a
management plan for any parcel of land, the land bank
commission shall use, as guidelines, the open space and
master plans, if any, of the town or towns in which such
parcel is located and shall request the recommendations of
the town advisory board of such town or towns; and the
adoption or change of any such management plan shall be
subject tot he approval of at least two-thirds of the members
of the town advisory board of each such town or towns.
Decisions of the land bank commission shall be by majority

vote of those present and voting at a meeting, and no



[93]

business shall be transacted at any meeting unless a majority
of the town representative members is present; provided that
.decisions to acquire interests in land and to request state
approval of any proposed disposition of an interest in any
parcel of land or of any change in its use shall require the
affirmative vote of at least a majority of the town
representative members of the land bank commission. The land
bank commission shall keep accurate records of its meetings
and actions and shall file an annual report which shall be
distributed with the annual report of each member town.
SECTION 4. The land bank commission shall, subject to
the provisions of this act, have the power and authority to:
(a) acquire, by purchase or gift, fee simple interests, and
any lesser interests, in any parcel of land situated within
any of the towns that comprise the land bank commission, of
the types set forth in section five, including any
improvements thereon; provided, however, that the land bank
commission shall, in considering any such acquisition, use as
guidelines the open space and master plans, if any, of the
town or towns in which such parcel is located, and provided
further that any such acquisition shall require the approval
of the town advisory board of any such town or towns; (b)
accept gifts of funds to further the purposes of the land
bank; (c) take any such interests in land by eminent domain

pursuant to chapter seventy-nine of the General Laws, but
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only by a vote of the land bank commission in which at least
a majority ({of] town representative members vote in favor of
such taking and further, only after having been authorized to
do so in each instance by a two-thirds majority vote of each
town that comprises the land bank commission at its annual or
special town meeting, and further, only after first making a
reasonable majority vote of each town that comprises the land
bank commission at its annual or special town meeting, and
further, only after first making a reasonable effort to
negotiate the acquisition thereto by purchase; (d) dispose of
all or any part of its interests in any parcel of land, or
change the use of such parcel, but only with the approval of
the town advisory board of the town or towns in which such
parcel is located and with the approval of the secretary of
environmental affairs and subject to the provisions of
Article XCVII of the Articles of Amendment to the
Constitution of the Commonwealth, to the extent applicable;
(e) incur debt, pledging the full faith and credit of each of
the towns that comprise the land bank commission but only
after having been authorized to do so in each instance by a
two-thirds majority town meeting vote of each town; and incur
debt, without such town meeting authorization, by pledging
the full faith and credit of the land bank commission; (f)
prepare an annual budget, which shall be subject to approval

by the town advisory boards of the majority of the member
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towns of the land bank commission: (g) hire such staff and
obtain such professional services as are necessary in order
to perform its duties; (h) administer and manage its
interests in any parcel of land in a manner consistent with
section five and with the land management plan adopted for
such parcel under section three; (i) expend funds to
supplement municipal, state, or federal funds for the
purchase of interests in land of the types set forth in
section five; and (Jj) adopt such regulations and procedures
as it deems necessary or appropriate, subject to the
provisions of this act, regarding the use and investment of
its funds and the keeping of records and accounts.

SECTION 4A. Each member town is hereby authorized to
appropriate money to be deposited in the fund as provided in
section eight or to provide funds to repay notes of such
member town issued pursuant to section four C and, when
authorized by a two-thirds vote as defined in section one of
chapter forty-four of the General laws, to incur debt of such
member town for such purposes in accordance with the
provisions of clause (3) of section seven of said chapter
forty-four.

SECTION 4B. The land bank is hereby empowered to issue
its bonds and notes, including notes in anticipation of
bonds, for the purpose of acquiring land and interests in

land as provided in section four. The proceeds of such bonds
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or notes may be used to pay, in whole or in part, acquisition
costs; to provide reserves for debt service and other
expenses; to pay consulting, appraisal, advisory and legal
fees and costs incidental to the issuance and sale of such
bonds or notes:; to purchase, refund or renew bonds or notes
previously issued; and to pay any other costs and expenses of
the land bank necessary for the accomplishment of its
purposes. Bonds or notes issued under this act shall be
authorized by the land bank commission which shall have full
power and authority to determine the amount, form, terms,
conditions, provisions for the payment of interest and all
other details thereof and to provide for their sale and
issuance at such price and in such manner as the land bank
commission shall determine, subject only to any limitations
set forth in this act. Unless each member town shall have
authorized by a two-thirds vote of a town meeting the
Pledging of the full faith and credit of such towns to secure
an issue of bonds or notes of the land bank, all bonds or
notes issued hereunder shall be payable solely from the fees
and other revenues of the land bank pledged to their payment
and shall not be deemed a pledge of the full faith and credit
of the any town in the county of Dukes County. Bonds and
notes issued hereunder shall not be deemed a pledge of the
full faith and credit of the county of Dukes County, the

commonwealth or, except as provided in the preceding sentence
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in the case of the member towns, any political subdivision
thereof or therein.

The land bank commission may enter into any agreements,
including without limitation a locan agreement and a trust
agreement, necessary to effectuate and to secure any bonds or
notes issued by the land bank. Such agreements may pledge or
assign, in whole or in part, the revenues and other money
held or to be received by the land bank. Such agreements may
contain provisions for protecting and enforcing the rights,
security and remedies of the holders of such bonds or notes,
including, without limiting the generality of the foregoing,
provisions defining defaults and providing for remedies in
the event thereof which may include the acceleration of
maturities and covenants setting forth the duties of, and
limitations on, the land bank in relation to the custody,
safeguarding, investment and application of money, the
issuance of additional debt obligations, the use of any
surplus proceeds of the borrowing, including any investment
earnings thereon, and the establishment of special funds and
reserves.

The pledge of any such agreement shall be valid and
binding and shall be deemed continuously perfected for the
purposes of the Uniform Commercial Code from the time when
the pledge is made: the revenues, money, rights and proceeds

so pledged and then held or thereafter acquired or received
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by the land bank shall immediately be subject to the lien of

such pledge without any physical delivery or segregation
thereof or further act; and the lien of any such pledge shall
be valid and binding against all parties having claims of any
kind in tort, contract or otherwise against any member town
or the county of Dukes County, irrespective of whether such
parties have notice thereof. No document by which a pledge
is created need be filed or recorded except in the records of
the land bank and no filing need be made under the Uniform
Commercial Code.

The trustee with respect to any such trust agreement
entered into pursuant to this section shall be a trust
company or a bank having the powers of a trust company within
the-commonwealth. Any such trust agreement may provide that
any money received thereunder may be held, deposited or
invested by the trustee, notwithstanding the provisions of
section eight, pending the disbursement thereof, in any
deposits or investments which are lawful for the funds of
savings banks and shall provide that any officer with whom or
any bank or trust company with which such money shall be
deposited shall act as trustee of such money and shall hold
and apply the same for the purposes hereof and thereof,
subject to such regulation or limitation as this act or such

trust agreement may provide.
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It shall be lawful for any bank or trust company within
the commonwealth to act as depository of the proceeds of
bonds or notes, revenues or other money hereunder and to
furnish such indemnifying bonds or to pledge such security,
if any, as may be reguired by the land bank commission. Any
trust agreement entered into pursuant to this section may set
forth the rights and remedies of the holders of any bonds or
notes and of the trustee and may restrict the individual
right of action by any such holders. 1In addition to the
foregoing, any such trust agreement may contain such other
provisions as the land bank commission may deem reasonable
and proper. All expenses incurred in carrying out the
provisions of such trust agreement may be (i) treated as part
of the cost of operation of the land bank and (ii) paid from
the revenues or other funds pledged or assigned to the
payment of the principal of and the premium, if any, and
interest on the bonds or notes or from any other funds
available to the land bank. 1In addition to other security
provided herein or otherwise by law, bonds or notes issued
under this section may be secured, in whole or in part, by
insurance or by letters or lines of credit or other credit
facilities issued to the land bank by any bank, trust company
or other financial institution, within or without the
commonwealth, and the land bank may pledge or assign any of

its revenues as security for the reimbursement by the land

=13~



bank to the issuers of such letters or lines of credit, [ICXH
insurance or credit facilities of any payments made ‘
thereunder.

SECTION 4C. If at any time any principal or interest is
due or about to come due on any bonds or notes of the land
bank to secure which the full faith and credit of the member
towns shall have been pledged and funds to pay the same are
not available, the land bank commission shall certify to each
town treasurer and the selectmen of each member town the
amount required to meet such obligations and the town
treasurers shall thereupon pay over to the land bank the
amount so certified from any funds in the treasury. The
amount certified to and payable by each member town shall be
determined by applying to the aggregate amount so certified a
fraction the numerator of which shall be the amount of
revenue derived by the land bank from the fee imposed by
section ten upon the transfer of real property interests in
such town during the period from the commencement of
operations of the land bank to and including the last day of
the month preceding the month in which such certification is
made, and the denominator of which shall be the total amount
of revenue derived from such fee upon the transfer of real
property interests during such periocd in all the member towns
whose full faith and credit has been pledged to secure such

obligations. For the purpose of providing or restoring to
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the treasury the sums so paid over to the land bank, each
town treasurer, with the approval of the selectmen, is
authorized to incur debt outside the town's debt limit and
issue notes therefor for a period not exceeding two years and
to renew or refund the same from time to time until the town
shall have received from the land bank sufficient funds to
repay such notes and the interest thereon in full. Wwhenever
the towns shall have been required to pay over any sums of
money to the land bank under this section, the land bank
shall be precluded from acquiring any additional property, or
issuing any of its bonds or notes for purposes other than
repaying the towns, until the land bank shall have repaid the
towns in full for all sums paid to the land bank hereunder,
including interest on any notes issued for such purpose,
unless the towns shall have appropriated sufficient funds for
such purpose at a town meeting or meetings.

SECTION 4D. Bonds and notes issued under the provisions
of this act are hereby made securities in which all public
officers and public bodies of the commonwealth and its
political subdivisions, all insurance companies, trust
companies in their commercial departments, savings banks,
cooperative banks, banking associations, investment
companies, executors, administrators, trustees and other
fiduciaries may properly and legally invest funds, including

capital in their control or belonging to them. Such bonds
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and notes are hereby made securities which may properly and
legally be deposited with and received by any state or
municipal officer or any agency or political subdivision of
the commonwealth for any purpose for which the deposit of
bonds or obligations of the commonwealth is now or may
hereafter be authorized by law.

SECTION 4E. Notwithstanding any of the provisions of
this act or any recitals in any bonds or notes issued under
this act, all such bonds and notes shall be deemed to be
investment securities under the Uniform Commercial Code.

SECTION 4F. Bonds and notes may be issued under this
act without obtaining the consent of any department,
division, commission, board, bureau or agency of any member
town or of the county of Dukes County, except that the full
faith and credit of any member town shall not be pledged for
the payment of such bonds or notes unless such pledge shall
have been authorized by the appropriate two-thirds vote or
votes as provided in section four, and without any other
proceedings or the happening of any other conditions or
things that those proceedings, conditions or things which are
specifically required therefor by this act. The validity of
and security for any bonds and notes issued by the land bank
shall not be affected by the existence or non-existence of

any such consent or other proceedings, conditions or things.
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SECTION 4G. The land.bank and all its revenues, income

and real and personal property used solely by the land bank
in furtherance of its public purposes shall be exempt from
taxation and from betterments and special assessments and the
land bank shall not be required to pay any tax, excise or
assessment to or for the commonwealth or any of its political
subdivisions. Bonds and notes issued by the land bank, their
transfer and the income therefrom, including any profit made
on the sale thereof, shall at all times be exempt from
taxation within the commonwealth. The provisions of section
twenty-seven C of chapter twenty-~nine of the General laws
shall not apply to this section or any other provision of
this chapter.

SECTION 5. Interests in land to be acquired shall be
situated in a member town and may consist of any of the
following: (a) land to protect existing and future well
fields, aquifers and recharge areas; (b) agricultural lands;
(c) forest land; (d) fresh and salt water marshes and other
wetlands; (e) ocean and pond frontage, beaches, dunes, and
adjoining backlands, to protect their natural and scenic
resources; (f) land to protect scenic vistas:; (g) land for
nature or wildlife preserve; (h) easements for trails and for
publicly owned lands; and (i) land for passive recreational

use.
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SECTION 6. The land bank commission shall retain any
real property interest acgquired pursuant to this act
predominantly in its natural, scenic or open condition, and
shall not restrict access to any property interest on the
basis of residency or domicile. Notwithstanding the
foregoing, the land bank commission may make improvements to
any land held for passive recreational use that are not
inconsistent with such use. With respect to any such real
property interest, the land bank commission shall not permit
any of the following without the approval of the town
advisory board of the town or towns in which such real
property is located and without the approval of the secretary
of environmental affairs: (a) construction or placing of
buildings, roads, signs, billboards, or other advertising
utilities or other structures on or above the surface, (b)
dumping of placing of soil or other substance or material as
landfill, or dumping or placing of trash, waste or unsightly
or offensive materials, (c) removal or destruction of trees,
shrubs, or other vegetation, (d) excavation, dredging, or
removal of loam, peat, gravel, soil, rock, or other mineral
substance in such manner as to affect the surface, (e)
surface use except for purposes permitting the land or water
area to remain predominantly in its natural condition, (f)
activities detrimental to drainage, flood control, water

conservation, erosion control, or soil conservation, or (g)

-18=



[105]

other acts or uses detrimental to such retention of land or
water areas. In determining whether or not to approve a
request from the land bank commission to use or improve any
real property interest acquired by the land bank commission
in a manner otherwise prohibited by this section, the
secretary of environmental affairs shall consider whether
such request is in the interest of conservation and any
national, state, regional or local program in furtherance
thereof, and also any public, state, regional or local
comprehensive land use or development plan affecting the
land, and any known proposal by a governmental body for use
of the land.

SECTION 7. The land bank commission shall file annually
with the secretary of environmental affairs a report of its
activities during the year preceding such filing. The report
shall list all real property interests currently held by the
land bank commission, including a description of the use
thereof, and shall include all acquisitions, improvements and
dispositions of real property interests by the land bank
commission during such year. The report shall alsc include a
current plan for its future operations which shall be, as far
as possible,.consistent with the open space and master plans
of each of the towns and with any regional planning in the
area. The secretary of environmental affairs may require any

other information which said secretary deems important.
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SECTION 8. The land bank commission shall meet its
financial obligations by drawing upon a fund, to be set up as
a revolving or sinking account within the treasury of the
county of Dukes County. Deposits into the fund shall include
(a) funds appropriated, borrowed, or transferred to be
deposited into the fund by vote of the county commissioners
of the county of Dukes County or of town meetings of the
towns that comprise the land bank commission; (b) voluntary
contributions of money and other liquid assets to the fund:;
(c) revenues from fees imposed upon the transfer of real
property interests as set forth in section ten occurring
after the effective date of this act as set forth in section
fifteen, together with payments of interest and penalties
under section thirteen: and (d) proceeds from disposal of
real property or interests. Grants or gifts of money or
other assets to the land bank shall be expended only for the
purpose of the grant or gift and subject to any restrictions
or limitations imposed thereon by the grantor or donor
thereof. All expenses lawfully incurred by the land bank
commission in carrying out the provisions of this act shall
be evidenced by proper vouchers and shall be paid by the
county treasurer of said county only upon submission of
warrants duly approved by the land bank commission. The
county treasurer of said county shall prudently invest

available assets of the fund in accordance with the
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requlations and procedures adopted by the land bank
commission pursuant to clause (j) of section four, and all
income thereon shall accrue to the fund.

SECTION 8A. An account shall be established by the land
bank commission for each member town of the land bank. The
county treasurer shall administer all transactions for the
individual town accounts. Of the revenues collected under
this act, fifty per cent shall remain in the fund, to be
directly administered by the land bank commission in
accordance with the provisions of this act. The remaining
fifty per cent of the revenues collected shall be tranéferred
to the individual town accounts in proportion to the amount
of collected land bank revenues derived from transfer of any
real property interest in any real property within each
respective town. Money in the individual town account of
each member town may be expended by the land bank commission,
subject to the approval of at least a majority of the members
of the town advisory board of such town, for the purchase of
land or interests in land permitted by this act. Within or
outside the borders of such town, or for any other purpose
permitted by this act, including the payment of debt service
on bonds or notes issued by the land bank hereunder. With
the approval of at least two-thirds of the members of the
town advisory board of any member town, an agreement entered

into under section four B may pledge or assign in whole or in
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part, the revenues held in, or to be received for the account
of, the individual town account of such town to secure any
bonds or notes issued by the land bank for a purpose so
approved by the town advisory board.

SECTION 9. The land bank commission shall keep a full
and accurate account of its actions including a record as to
when, from or to whom, and on what account money has been
paid or received relative to this act, and as to when, from
and to whom and for what consideration real property
interests have been acgquired, improved, or disposed of. Said
records or accounts shall be subject to examination by the
director of accounts or his agent pursuant to section forty-
five of chapter thirty-five of the General laws.

Said county treasurer shall keep a full and accurate
account stating when, from or to whom, and on what account
money has been paid or received relative to the activities of
the land bank commission and the land bank. Said account
shall be subject to examination by the director of accounts
or his agent pursuant to section forty-four of chapter
thirty-five of the General laws.

SECTION 10. There is hereby imposed a fee equal to two
per cent of the purchase price upon the transfer of any real
property interest in any real property situated in a member
town or towns. The fee percentage may be reduced by a two-

thirds vote in favor of such reduction at the annual town
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meetings of a majority of the member towns in a single
calendar year; provided, however, that no reduction in the
fee percentage shall take effect until all bonds and notes of
the land bank issued prior thereto pursuant to section four B
shall have been paid in full. Said fee shall be the
liability of the purchaser of such real property interest,
and any agreement between the purchaser and the seller or any
other person with reference to the allocation of the
responsibility for bearing said fee shall not affect such
liability of the purchaser. Such fee shall be paid to the
land bank commission or its designee, and shall be
accompanied by a copy of the deed or other instrument
evidencing such transfer, if any, and an affidavit signed
under oath or under the pains and penalties of perjury by the
purchaser or his legal representative, attesting to the true
and complete purchase price and the basis, if any, upon which
the transfer is claimed to be exempt in whole or in part from
the fee imposed hereby. The land bank commission, or its
designee, shall promptly thereafter execute and issue a
certificate indicating that the appropriate fee has been paid
or that the transfer is exempt from the fee, stating the
basis for the exemption. The register of deeds for the
county of Dukes County, and the assistant recorder for the
registry district of the county of Dukes County, shall not

record or register, or receive or accept for recording or

=-23=



[110]

registration, any deed, except a mortgage deed, relative to a
real property interest in land situated in any town that is a
member of the land bank commission to which has not been
affixed such a certificate, executed by the land bank
commission or its designee. Failure to comply with this
requirement shall not affect the validity of any instrument.
The land bank commission shall deposit all fees received
hereunder with the county treasurer of the county of Dukes
County as a part of the fund established by section eight.
The fee imposed hereunder shall be due simultaneously with
the time of transfer upon which it is imposed.

SECTION 11. At any time within seven days following the
issuance of the certificate of payment of the fee imposed by
section ten, the purchaser or his legal representative may
return said certificate to the land bank commission or its
designee for cancellation, together with an affidavit signed
under ocath or under the pains and penalties of perjury that
the transfer, with respect to which such certificate was
issued, has not been consummated, and thereupon the fee paid
with respect to such transfer sﬁall be forthwith returned to
the purchaser or his legal representative.

SECTION 12. The following transfer of real property
interests shall be exempt from the fee established by section
ten. Except as otherwise provided, the purchaser shall have

the burden of proof that any transfer is exempt hereunder:
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(a) transfers to the government of the United States,
the commonwealth, and any of their instrumentalities,
agencies, or subdivisions;

(b) transfers which, without additional consideration,
confirm, correct, modify or supplement a transfer previously
made;

(c) transfers made as gifts without consideration; in
any proceedings to determine the amount of any fee due
hereunder, it shall be presumed that any transfer for
consideration of less than fair market value of the real
property interests transferred was made as a gift without
consideration to the extent of the difference between the
fair market value of the real property interests transferred
and the amount of consideration claimed by the purchaser to
have been paid or transferred, if the purchaser shall have
been at the time of transfer the spouse, the lineal
descendent, or the lineal ancestor of the seller, by blood or
adoption, and otherwise it shall be presumed that
consideration was paid in an amount equal to the fair market
value of the real property interests transferred, at the time
of transfer:

(d) transfer to the trustees of a trust in exchange for
a beneficial interest received by the seller in such trust;
distributions by the trustees of a trust to the beneficiaries

of such trust;
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(e) transfers by operation of law without actual
consideration, including but not limited to transfers
occurring by virtue of the death or bankruptcy of the owner
of a real property interest;

(f) transfers made in partition of land and
improvements thereto, under the provisions of chapter two
hundred and forty-one of the General Laws;

(g) transfers teo any charitable organization as defined
in clause third of section five of chapter fifty-nine of the
General Laws, or any religious organization, provided that
the real property interests so transferred shall be held by
the charitable or religious organization solely for its
public, charitable or religious purposes:

(h) transfers to a mortgagee in foreclosure of the
mortgage held by such mortgagee, and transfers of the
property subject to a mortgage to the mortgagee in
consideration of the forbearance of the mortgagee from
foreclosing said mortgage;

(i) transfers made to a corporation or partnership at
the time of its formation, pursuant to which transfer no gain
or loss is recognized under the provisions of section three
hundred and fifty-one of the Internal Revenue Code of 1954;

(j) transfers made to a stockholder of a corporation in
liquidation of the corporation, and transfers made to a

partner of a partnership in dissolution of the partnership;
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(k) transfer consisting of the division of marital
assets under the provisions of section thirty-four of chapter
two hundred and eight of the General Laws or other provisions
of law;

(1) transfers of property consisting in part of real
property interests situated within a town that is a member of
the land bank commission and in part of other property
interests, to the extent that the property transferred
consists of property other than real property situated within
a town that is a member of the land bank commission provided
that the purchaser shall furnish the land bank commission
with such information as it shall require or request in
support of the claim of exemption and manner of allocation of
the consideration for such transfers; and

(m) the first one hundred thousand dollars of the
purchase price of a transfer made to a natural person who, or
whose spouse, at the time of such transfer has at no time
owned or possessed any real property interest as defined in
section one either within or without any member town,
provided that such person makes the real property interest
which is the subject of the transfer his or her actual
domicile within two years of the time of transfer; provided,
further, that in the event of a subsequent transfer within
five years of the transfer exempted from the fee under this

subsection, other than the transfer of a mortgage to an
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institutional lender, the fee exempted shall become due,
together with accumulated interest and penalties, and in
addition to any fee otherwise due as a result of the
subsegquent transfer. The purchaser shall certify as to the
foregoing, and the land bank commission shall attach to the
deed a certificate which shall recite the fact that there is
running with the land a lien equal to the amount of the fee
exempted plus accumulated interest and penalties until such
time as all conditions of this subsection have been met. The
land bank commission shall have the power, at any time and
from time to time, to require any purchaser claiming the
exempting provided by this subsection to furnish such
evidence of compliance with the regquirements of this
subsection as the land bank commission shall deem necessary
or appropriate. If any requirement or condition of this
subsection is not met within the time specified, the amount
of the fee exempted plus accumulated interest and penalties
shall automatically become due and payable.

SECTION 13. A purchaser who fails to pay all or any
portion of the fee established by section ten on or before
the time when the same is due shall be liable for the
following addiﬁional payments in addition to said fee:

(a) Interest. The purchaser shall pay interest on the
unpaid amount of the fee to be calculated from the time of

transfer at a rate egqual to fourteen per cent per annum.
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(b) Penalties. Any person who, g&thout fraud or
willful intent to defeat or evade a fee imposed by this act,
fails to pay all or a portion of the fee within thirty days
after the time of transfer, shall pay a penalty equal to five
per cent of the outstanding fee as determined by the land
bank commission for each month or portion thereof thereafter
that the fee is not paid in full; provided, however, that in
no event shall the amount of any penalty imposed hereunder
exceed twenty-five per cent of the unpaid fee due at the time
of transfer. Whenever the land bank commission determines
that all or a portion of a fee due under this chapter was
unpaid due to fraud with intent to defeat or evade the fee
imposed by this chapter, a penalty egqual to the amount of
said fee as determined by the land bank commission shall be
paid by the purchaser in addition to said fee.

SECTION 14. (a) The land bank commission shall notify
a purchaser by registered or certified mail of any failure to
discharge in full the amount of the fee due under this act
and any penalty or interest assessed. The land bank
commission shall grant a hearing on the matter of the
imposition of said fee, or of any penalty or interest
assessed, if'a petition requesting such hearing is received
by the land bank commission within thirty days after the
mailing of said notice. The land bank commission shall

notify the purchaser in writing by registered or certified
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mail of its determination concerning the deficiency, penalty
or interest within fifteen days after said hearing. any
party aggrieved by a determination of the land bank
commission concerning a deficiency, penalty or interest may,
after payment of said deficiency, appeal to the district or
superior court within three months after the mailing of
notification of the land bank commission. Upon the failure
to timely petition for a hearing, or appeal to said courts,
within the time limits hereby established, the purchaser
shall be bound by the terms of the notification, assessment
or determination, as the case may be, and shall be barred
from contesting the fee, and any interest and penalty, as
determined by the land bank commission. All decisions of
said courts shall be appealable. Every notice to be given
under this section by the land bank commission shall be
effective if mailed by certified or registered mail to the
purchaser at the address stated in a recorded or registered
instrument by virtue of which the purchaser holds any
interest in land, the transfer of which gives rise to the fee
which is the subject of such notice; and if no such address
is stated or if such transfer is not evidenced by an
instrument recorded or registered in the public records in
the county of Dukes County, such notice shall be effective
when so mailed to the purchaser in care of any person

appearing of record to have a fee interest in such land, at
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the address of such person as set forth in an instrument
recorded or registered in the county of Dukes County.

(b) All fees, penalties and interest required to be
paid pursuant to this act shall constitute a personal debt of
the purchaser and may be recovered in an action of contract
or in any other appropriate action, suit or proceeding
brought by the land bank commission; said action, suit or
proceedings shall be subject to the provisions of chapter two
hundred and sixty of the General Laws.

(c) If any purchaser liable to pay the fee established
by this act neglects or refuses to pay the same, the amount,
including any interest and penalty thereon, shall be a lien
in favor of the land bank commission upon all property and
rights to property, whether real or personal, belonging to
such purchaser. Said lien shall arise at the time of
transfer and shall continue until the liability for such
amount is satisfied. Said lien shall in any event terminate
not later than six years following the time of transfer.
Said lien shall not be valid as against any mortgagee,
pledge, purchaser or judgment creditor unless notice thereof
has been filed by the land bank commission (i) with respect
to real propefty or fixtures, in the registry of deeds for
the county of Dukes County, or (ii) with respect to personal
property, in the office in which a security or financing

statement or notice with respect to the property would be
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filed in order to perfect a nonpossessory security interest
belonging to the person named in the relevant notice, subject
to the same limitation as set forth in section fifty of
chapter sixty-two of the General Laws.

In any case where there has been a refusal or neglect to
pay any fee, interest or penalties imposed by this act,
whether or not levy has been made, the land bank commission,
in addition to other modes of relief, may direct a civil
action to be filed in a district or superior court of the
commonwealth to enforce the lien of the land bank commission
under this section with respect to such liability or to
subject any property of whatever nature, of the delinquent,
or in which he has any right, title or interest, to the
payment of such liability.

The land bank commission may issue a waiver or release
of any lien imposed by this section with the approval of the
town advisory board of the town or towns in which the
property subject to the lien is located. Such waiver or
release shall be conclusive evidence that the lien upon the
property covered by the waiver or release is extinguished.

SECTION 14A. This act, being necessary for the welfare
of the member towns and the county of Dukes County and their
inhabitants, shall be liberally construed to effect the

purpose hereof.
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SECTION 15. Any town that is a member of the land bank

may withdraw therefrom by the affirmative vote of a majority
of the voters at any regular or special town election:;
provided, however, that any real property interest held by
the land bank and situated in a town that withdraws from the
land bank shall continue to be held by the land bank ntil
such time as the land bank is dissolved in accordanse wWith
this act; provided, further, that no town may withdraw from
the land bank until payment in full of all bonds and notes
issued by the land bank prior to receipt by the land bank
commission of written notice that an election has been called
by such town to vote upon the question of such withdrawal.
Any town that withdraws from the land bank shall not be
liable for debts and obligations incurred by the land bank
subsequent to receipt of such notice by the land bank
commission. A town that has so withdrawn may renew its
membership by the affirmative vote of a majority of the
voters at any regular or special town election at which the
question of acceptance has been placed on the ballot. Upon
the withdrawal of a town from the land bank, all funds then
held in the account established for such town pursuant to
section eight.A, after payment or pfovision for payment has
been made in full Sn all bonds and notes issued by the land
bank prior to receipt by the land bank commission of written

notice that an election has been called by such town to vote
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upon the question of such withdrawal, shall be transferred to
the fund established by section eight.

If the member towns in the land bank are reduced to a
number less than three the land bank shall be dissoclved:;
provided, however, that the fee imposed by section ten shall
continue to be imposed in each member town until all bonds
and notes of the land bank issued while such town was a
member have been paid in full, and the land bank shall
continue in existence during such time for the sole purpose
of administering and collecting such fee. Upon dissolution
of the land bank, title to all funds and other properties
held by the land bank shall vest in the towns of the county
of Dukes County as herein provided after provision is made
for payment of all bonds, notes and other obligations of the
land bank. Interests in land held by the land bank at the
time of dissoluticon shall be transferred to the town or towns
in which the land is situated, and placed under the control
and management of the local conservation commission who shall
maintain, protect, limit the future use of, improve, or
otherwise conserve and properly utilize open spaces of land.
Such land shall remain subject to the provisions of Article
XCVII of the Articles of Amendments to the Constitution of
the Commonwealth. Funds held by the land bank shall be
transferred to the towns of the county of Dukes County as

hereinafter provided, to be held in trust for the purpose of
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holding and managing the land transferred to the towns
pursuant to this paragraph and other land held under the
control and management of the local conservation commissions
of the towns. Funds shall be transferred to each town in
proportion to the fees generated by lands situated within
such town over the life of the land bank under this act.

The land bank commission shall submit no amendment of
this act to the general court unless and until such amendment
has been approved by two-thirds of the member towns by the
affirmative vote of a majority of the voters of the town at
any regular or special election,

SECTION 16. Acceptance of this act, by each of the
towns of Chilmark, Edgartown, Gay Head, Oak Bluffs, Tisbury,
and West Tisbury shall be by the affirmative vote of a
majority of the voters at any regular or special town
election at which the question of acceptance has been placed
on the ballot. This act shall become effective on the date
on which acceptance by all of said towns has been effected.
NOTE: Section 20 of Chapter 673 of the Acts of 1987,
entitled "AN ACT FURTHER REGULATING THE MARTHA'S VINEYARD
LAND BANK" provides as follows:

SECTION 20. This act shall take effect upon its
passage, or upon its approval by two-thirds of the member
towns by the affirmative vote of a majority of the voters of

such towns at any annual or special town meeting, whichever
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is the last to occur; provided that such approval may take

place either before or after the passage of this act
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STATE OF RHMODE I1ISLAND

IN GENERAL ASSEMBLY

JANUARY SESSION, A.D. 1985

AN ACT

ESTABLISHING TIHE LITTLE COMPTON
AGRICULTURAL CONSERVANCY TRUST

Introduced By: Senator Forte
Date Introduced: aApril 24, 1985

Referred To: Read and Passed

It is enacted by the General Asseambly as follows:

Section 1. There is hereby estsblished s Little Comptun Agricul-
turs] Conservancy Trust (hereinafter called Trust) for the primary
purpose of acquiring development rights to agricultural property
wvithin the town. The Trust shall have as » secondary purpose the ac-
quisition of agricultursl property, and/or other property, or interest
therein, to preserve open spaces, fresh and saltvater marshes,
estuaries and adjoining uplands, groundwater recharging areas, land
providing access to the ocean, land for bicycle paths and lend for
future public recreational facilities and use.

Section 2. The Trust eball be odministered by seven )
trustees, five (5) of whom shall be sppointed by the town couucil with
8t least one (1) being an active farmer. The trustees whbo are first
sppointed shall be designated to serve for terms of one (1), two (2),

three (3), four (&), and five (5) years ruspectavely. Therealler
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trustees shall be appointed as aforessid for a term of office of f{ive
(5) years, eacept that all vacancies occurring during » term shall be
filled for the unexpired term. In addition to the five (5) trustees
appointed by the town council, the current chairperson, or member des-~
ignee, of the Little Compton Conservation Cosmission apd Little
Compton Planning Board shall also be trustees.

Trustees shall be resident electors of the town of Little
Compton, shall serve without compensstion and shall hold office until
their successors have been sppointed. No trustee may be an elected
officer or salaried employee of the town.

Section 3. The wmeambers of the Trust shasll elect a chairperson,
vice-chairperson, and treasurer from amongst its wmembers. The
trustees shall elect or appoint a secretary who need not be a voting
mesber of the Trust. The term of office of the office of the chair-
person, vice-chairperson, treasurer and secretary, unless othervise
prescribed by the Little Compton town council, shall be for the caleo-

dar year, or for that portion therefor remaining after each such offi-

cer is designated or elected.

Section 4. The trustees may adopt reasonable rules and regula-
tions governing the conduct of Trust affairs, including the acquisi-
tion and management of its holdings not inconsistent with the provi-
sions of this act. All rules and regulations of the Trust are subject
to the approval of the town council. Decisions of the trustees shall
be by majority vote of those present and voting, and no business shall
be transacted without four (4) members present. The trustees shall
keep accurate records of their meetings and actions and shall file an
annual report which shall be printed in the annual town report. All
mectings of the Trust shall be open to the pudblic.

Section 5. The Trust shall have the authority to acquire sny
resl property from consenting land owner(s), situated in Little
Compton, or any interest therein, which it shall deem important to

preserve or maintain in an open or agricultural condition. With the
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exception of property acquired for public recrestion purposes, such
property shall be held by the Trust subject to the condition thst it
shall be used for open space or sgricultural use. The trustees shall
sfford priority to the acquisition of development rights of agricul-
tural lands.

Section 6. The Trust shall slso have power to:

8. Purchase, receive by gift, or otherwise acquire real property
and development rights, as defined in section 42-82-2 of the general
laws or any interest in res]l property consistent with purposes of this
Act;

b. Accept gifts, grants or loans of funds or secrvices from any
source, public or private, and comply, subject to the provisions of
this Act, with any terms and conditions thereof;

c. Accept from state and/or federal agencies, loaas or grants for
use ia carrying out its purposes and enter into agreements vith such
agencies respecting any such loans or grants;

d. Employ counsel, suditors, engineers, appraisers, private con-
sultants, advisors, secretaries or other personnel needed to provide
necessary services,

e. Administer snd manage land snd interests in land held Ly it in
a manner which allows public use snd/or enjoyment consistent with the
natursl and scenjc resources }hereo{;

f. Othervise do all things necessary for the performance of its
duties, the fulfillment of its obligstion and the conduct of its busi-
aess. -

Section 7. The electors of the town of Little Compton are hereby
suthorized to levy an additional tax upon real property trans{ers
vithin said town in accordance with section 8 of this act. Saf{d tax
shall be levied at the snnuasl financial town mecting and shsll become
effective on the first day of the next town Iiacal year. The tax,
once adopted, shall remain in effect unless the electors, when legally
assembled, repeal ssid tax. The electors, when legally assembled, may

also amend the rate of said tax.
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Section 8. Whenever 8 tax is assessed by section 44-25-1 of the
general laws on the transfer of real property situated in Little
Compton, there is hereby isposed, in addition to said tax, an addi-
tiomal tax not to exceed the smount of five (5%) percent of that

amount of the purchase price which exceeds seventy five thousand

($75,000) dollars.

Io the case of real property which is situsted in both Little
Compton and Tiverton, Rhode Island or Westport, Massachusetts, the ad-
ditionsl tax shall be imposed on that portion of the sales price, in
relstfon to wvhat the curreant assessed values, as determined by the
Little Compton tax assessors sand their counterpart io the abutting
town, bear to the total sales price.

The payment of the additionmal tax hereby imposed shsll bde evi-
denced by the affixing of documentary stamps, provided by the Little
Compton town clerk's office, to every original instrument presented
for recording in the same masnner as set forth in section 44-25-3 of
ssid general laws. Ssid tax shall be the obligation of the buyer of
real property unless othervise agreed to by the parties to the trans-
fer.

Section 9. All funds collected by virtue of said assessment shall
be déposited in » fund to be set up a8 & revolving account by the
treasurer of tbe town of Little Compton. Additionsl monies or other
liquid sssets received as voluntary contributions, grants or loans
shall be deposited into said account.

Section 10. 1f any of the provisions of this act or if any rule,
regulation or order thereunder or the applicstion of such provision to
sny person or circumstences shall be held invalid, the remainder of
this sct and the spplication of this act or such rule, regulstion or
order to any person or circumstances, other than those as to which it

is held invalid, shall not be affected thereby.
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Section 11. This section shall take effect upon passage of the
act. The remainder of this act shall teke effect upon its approval by
s majority of those voting to approve the act at an snnual financial

town meeting of the town of Little Compteon.
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STATE OF RNODESISLAND [129]

IN CENERAL ASSEMBLY

JANUARY SESSION, A.D. 1986

AN ACT

RELATING TO THE PRESERVATION OF FARM
LAND AND OPEN SPACE IN THE TOWN OF NLV
SKOREHAM AND ESTABLISHING A LAND TRUST

- e ™
-— o A=

(As Amended in 1987)

Introduced By: Senators Cecarelll, Forte, Coldberg,

Ranson et al

Farnum,
‘Dllt Introduced: January 15, 1986

Referred To: Senate Corporations

1t is enacted by the General Assembly I3 follows:

1 SECTION }. There is heredy established the Bloch Island land

trust {(hereinafter called the trust), 8 body politic and corporate and

3 & public instrumentality. The trust gshall have the authority te asc-
- Qquire, hold, and manage Tes) property and interests therein situated
$ iﬁ the tovn. of New Shoreham consisting of open, agricultural, or
6 littoral vproperty, 4$ncluding existing and future wellfields and
7

squifer recharge areas, fresh and saltvater marshes and adjoining

[ up‘a;d:. b;rritr beasches, vildlife habitars, land providing access o
9 or views of the ©ocean, ﬁlrbors. end ponds, land for bicveling and
10 hiking paths and for future public recreational wuse, and 1land for
11 agricultural wuse. With the exception of property ecquired for public
32 Tecrestions) purposes, the trust shall hold al) property solely a3
1) open space or for agricultural wuses

or for vater purposes as tbe

1s trustees may detersine.
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SECTION 2. The trust shall be administered by f{ve (8$) trustees

elacted for steggered four (&) vyear teros, provided thet he tovn

council of the tovm of New Shorehsm =(hereinafter cslled the town coun-

cil) shall appoint the inftisl five ($) persons to serve until the

first regulsr tovn election following the acceptance of this sct. Az

such first zegulsr election there shall be elected two (2) trustees to

serve for & term of two (2) years and three (3) trustees to serve for

¢ term o©f four (&) years.. Blennially thereafter at the regular town

election, trustees sball be elected each for s term of four (&). years

te succeed each trustes vhose term has expired. Any vacancy occurring

during o tern shal) be filled by sppointment by the town council until

the next regular town election, vhen such vacancy shall ba filled for

the unexpired ternm thereof. Trusteus shall Be elactors of ths tovn of

New Shoreham, shall serve vithout compensation, end gshall hold office
until their successors have been named.

SECTION 3. The trustees of the trust shall elect & chajrperson,

vice-chairperson, and treasurer fros anong {ts memberz. Ths trustees

shall elect or appoint a secretary who need not bs & voting member of

the trust. The term of of{fice ©f the

c¢hairperson, vice-chairperson,

treasurer and gecretary, unless otherwise prescribed by the town coun-

ceil, shall be lo} one (1) yesr.

SECTION 4. The <trustess may adopt reasonable rules and reguls-

tions governing the conduct of trust affairs, including the ;cqutql-

tion ‘end mansgenent of {ts holdings, not inconsistent with the provi-
¢

sions of this sct. "Al) rules and regulstjons of the trust are subject

to th(-upprovc\ of the town council. Decisjons of the trustess shal)

be by msjority vote of those y}o:tnt and voting, and no business shall
be <transacted vithout three (J) memders present. The trustess shall

keap accurste records of their meetings and actions and shall f{le an
annusl report

vhich shall be printed 4in the snnual touvn report. All

meatings of the trust 3hall be open o the pudblic in sccordance with

chapter 46 of title &2 of the general lavs.

[130]



[X]

(]

1

[

i

wm

o

LY

B

-3~

[131]

SECTION 8 TNe trust shall have the pover to' e Purchase,

receive by gift, c©r cihervise acquire fee 3{mple oF lesser {nterests

tn real prepertly, including develvpaent rights e defined (o section

L2-82-2 of the general levs, or sany interest in fes] propert)y consist-

ent with purposes of this sct;

b. Accept gifts, grants or loens of funds or service: from agy

source, public or private, and coaply, subject to tbe provisions of

this act, with any ter=s and conditions thereof!;

c. Accept f{rom state and/or federsl agencies, loars or gramts for

use {n carrying out the trust's purposes and enter into agrecmests

vith such agencies respecting any such loans or grents

d. E=ploy <counse), auditors,

engineers, 4ppraisers, private coo-

sultants, sdvisors,

secretsries or other personnel needed to perf{ors

1ts duties,;

e. Ad=inister snc manage land and interests in land beld by {t in

e manner which allows

public use and enjoyment consisteant with the

naturel and scenszc resources thereof, inckding conveyance of &y 3och

land or interests in land to, and contracts with,

nonprofit organiza-

tions, provided such Jand shsl) continue to be used in a manner con-

sistent vith the purposes of this act and vith the terms of any grant

'

or devise by vhich such land was scquired by the trust,

f. lncur debdbt, only after suthorization in esch instance by vote

of & finsncial tom ceeting of the town of Nev Shorehes in accordance

with section 12 of this sct. The trust shall be obligated to pay debt

service on e}l such debt to the extent funds ere available and ro

reimburse the towvn for any town funds expended to pay such debt sar-

vice. Vhenever the towvn of New Shorehas shall have been reguired to

pay over any su=s of smoney to the trust, the trust abal)l be precladed

from acquiring &any sdditional

property wuntil the trust sball bave

repaid the town of Nev Shorehan

in full for all sums paid to the trust

Nereundes and to reiz=burse the town for any town funds expended to pay

such debt service.



10

11

12

13

14

15

wli=

[132]

¢ Dispose of al) or any portion of its rea! property or f{nter-

ests therein held by {t, whenever in the opinion of the trustees saig

lands or properties have becoae unstiteble or have ceased to be wusaed

for the purposes set forth 4{n this sect. Such disposition sbal) be
sede only by a vote of the trustees {n wvhich at Jeast four (4) wembers

vote in favor of such a disposition and further only after baving bees

approved by a tvo thirds (2/3) vote of an annusl or specisl (financial
tovn wseeting of the town 6{ Nev Sherehas. Nothing in this subsect ion

shall bes construed to asuthorize the ssle, lesse or conveyencs of lands

or ieprovements held by the trust as part of & charitadle trust or ac-

Quired by gift or devise for the public use, vhether eor not such gifr

or devise {3 subject to a conditien subseguent or reverter

h. Othervise do 41} things necessary for the perfommance of its

duties, the fulfillment of {ts obligation and the conduct of its busi-

ness .

Secrion 6. The electors of the town of New Shoreham are hereby
authorized to levy a fee not to exceed five percent (5%7) of the amount
of the purchase price upon real property transfers within said town in
accordance with section 7 of this act. The amount of said fee shall
be adopted at an annual or special financial town meeting and shall
become effective on the first day of the next month which occurs at
least thirty (30) days after the vote adopting the fee. The fee, once
adopted, shall reﬁnin in effect unless the electors at an aénual or
séecial financial goun meeting amend the raze 5t or tepeal said fee.

Said fee shall not be changed or repealed without notice of the pro-

posed change or repeal having been placed on the warrant for a finan-
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cial town meeting.

.

For the purposes of this chapter "purchase price'” shall mean all

consideration paid or transferred by or on behalf of a buyer to a

seller or his nominee oy for his benefit for the transfer of any real

property interests, and shall include, but not be limited to, all cash

or its equivalent so paid or transferred; all cash or other property

paid or transferred by or on behalf of the buyer to discharge or

reduce any obligation of the seller; the principal amount of all notes

—or their eguivalent, or other deferred payments, given or promised to

be given by or on behalf of the buyer to the seller or his nominee:

Lthe outstanding balance of all obligations of the seller which are

_assumed by the buyer or to which the real property interests trans-

ferred remain subject after the transfer, determined at the time of

ansfer, but excluding real 1ci i

assessments which are not overdue at the time of transfer; and the

fair market value, at the time of transfer, of any other consideration

or thing of value paid or transferred bv or on behalf of the pur-

chaser, including, but not limited to, any property, goods or services

~paid, transferred or rendered in exchange for such real property

interests.

Section 7. -Whenever there is a transfer of real property situ-
ated in the town of New Shoreham on which there is imposed a tax under
section 44-25~-1 of the general laws, there is hereby imposed, in addi-
tion to said tax, a fee not to exceed the amount of five percent (52)
of the amount of the purchase price as adopted pursuant to section 6.
The payment of the fee hereby imposed shall be made to the trust and
shall be evidenced by a certificate, provided by the trust or its des-

ignee, indicating the fee has been paid or that the transfer is exempt

[133]
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from the fez, and stating the basis for the exemption. Said certifi- [13‘”
cate shall be encered-upun tre land records at the same ¢time of the
recording of the land rrarnsfer to which it refers. The town clerk
shall not record or r23istasr, or receive or accept for recording or
registration, any deed, excep. 3 mortgage deea, to which has not besn
affixed such certificate, executed by the trﬁst' or its. designee.

-

Failure to comply with this requirement shall not affect £he validity
of any instrument. Said fee sha[l be the ogligation of the buyer of
real property. Any -agreement between tne buyer and the seller or any
other person with reffrence to the allocation ;f the responsibility

for bearing such fee shall not affect such liability of the buyer.

Notwithstanding the foregoing, whenever there is a conveyance of

real property interests and a conveyance of personalty related thereto

’
’

-AL_or about the same time, the allocations of payments between real

estate and personalty agreed. to by the buyer and seller shall not

decermine the amount of the fee due pursuant to this section; instead,

the trust may require payment of the fee referred to in this section

based yupon the then fair market value of the real property interests

S0 conveyed as determined by the trust.

The fee authorized by this section and by section 6 shall also be

(imposed on the fair market value of real property interests held in

_the name of or otherwvise owned by: (1) a corporation, when there is a

transfer by the controlling stockhoiders of their interest in the

.3tock of the cotporation; and (2) a partnership, when there is a

change in composition of such partnership, either in one transaction

or in a series of related transactions, which change in composition

results in a transfer of capital interest in excess of fifty percent

(50%Z) of the total capital interest within such partnership or results

‘_in a transfer of the ownership rights to profit interests in excess of .,

ift ercent (50%) of che total profit interests within such partner=~

ship.
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SECTION 8. At sny time within geven (7) days follow{ng the issu-

ance of the certificate of payment of the fee iwposed by sectiocn 7
L J
the buyer or his legsl representstive may returo ssid cemificate to

the trust or its designee for cancellation, to;ctb;r vith ap affidavat
signed under osth or under the pains and penslties of perjury that the
transfer, with respect to which such certificste was issped, bas not
been consummated, and thereupon the fee pald vith respect to such
tranx}tr shall be forthvith returned to the buyer or bis legal crtepre-

santetive.

Section 9. The following transfers of real property interests,

in addition to those exempt under section &44-25-2 of the general laws,
shall be exempt from the fee established by section 7.

Except as

otherwise provided, the buyer shall have the burden of proof that any
transfer is exempt hereunder.
(1) The first seventy-five thousand dollars ($75,000) of the pur-

chase price of the transfer made to a buyer uhg, or whose spouse at

the time of the transfer, has at no time prior to said transfer owned
or possessed any real property interest either within or without the
town of New Shoreham; provided that the buyer mskes the real property
interest which is the subject of the transfer the buyer's actual domi-
cile within two (2).years of the time of transfer, and provided fur-
ther, that 1in the event of subsequent transfer within five (5) years
of the transfer exempted from the fee under this section, other than
the transfer of & mortgsge to an institutional lender, the fee ex-

empted shall become du@, together with sccumulated interest and pen-

[135]



alties, and in addition.to-any fee otherwise due as a result of the
subsequent transfer. The buyer shall certify and covenant as to the
foregoing, and the trust shall attach to the deed a certificate which
shall recite the fact that there is running with the land a lien equal

to the amount of the fee exempted plus accumulated interest and pe-~

alties wuntil such time a&s all conditions of this section have been

metl.

(2) Transfers made to a corporation or a partnership at the +¢/me

of its formation, pursuant to which transfer no gain or loss is recog-

.nized under the provisions of section three hundred and fifty-one of

cthe Internal Revenue Code of 1986, as amended, provided, however, that

such transfer shall be exempt only in the event that (1) with respect

,to & corporation, the transferor retains a controlling interest in

such corporation after such formation and/or (2) with respect to a

| partnership, the transferor retains after such formation rights to

capital interest in excess of fifty percent (50Z) of the capital

dnterest within such partnership or retains rights to profit interest

within such partnership in excess of fifty percent (502) of the total

profit interest within such partnership.

(3) Transfers _made to a stockholder of a corporation in liquida-

tion of a corporation, and transfers made to a tn tner-

shio in dissolution of a partnership; provided, however, such trans-

fers shall be exempt only in the event that (1) with respect to a cor-

_poration, the transferee had, prior to the transfer, a controlling

[136]
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interest in such corporation and/or (2) with respect to s partnership,

the transferee had, pridr to the transfer, rights to capital interest

,in excess of fifty percent {50%) of the total capital interest within

such partnership or had rights to profit .interest within such partner-

ship in excess of fifty percent (50%) of the total profit interesg

_within such par:nership.‘

SECTION 10. A buyer who fails to pay all or any portion of the

fee established by section ? on or bafors the time wvhen ths sses {3

due  shall be liable for the followving add{tional psyments in sddition

to sa1d fee.

s. Interest: The buyer shsll pay interest on the unpaid smount of

the fee to be calculated from the time of transfer at & rate equesl to

tvelve (12) percent per annum.

b. Penalties: Any person who, vithout fraud or wvillful inteng to
dtf:ll ©r evade & fee {mposed by this sct, fsils to pay all or s por-
tion of the fee within thirty (J0) deys after the time of transfler,

shall pesy o pensity equsl to five percent (5%) of the outstanding fee
B [ N

8s determined by the trust for esch month or portion thereof thare-
sfter that the fee is not paid in full; provided, hovever, that in no

event shall the amount of any penalty imposed hereunder exceed tventy

five percent (25%)of the unpsid fee due &t the time of transfer.
Vhenever the trust determines thst 8ll or & portio~ of & fee dus under
this ect wvas wunpaid due to fraud vith dntent to defest Or evade the

fee imposed by this ect, & penslty squasl to the smount of sa4id fes a3

determined by the trust shall be paid by the buyer in addition to said

fee.
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SECTION 1 All

deposited :n & fund (o be set up a3 & revolving or sankiog sccount by
-he tressurer of the town o! New Shorehasns. Addi{ticoal sonies or other

liquid assets received &3 voluntary contributi{cns, grants or loans

funds appropriasted to the trust by vots of & financial town seeting of

the =own of New Shorehem, or proceeds from disposal of resl propetty

or interests shall be deposited into 3aid account. 4l1]1 expenses lav-

fully incurred by the trust {n carrying out the provis{oas of this act

shall be evidenced by proper vouchers and shall be peid by tbhe . treas-

urer of the town of New Shorehsm only upon sodmixsice ef warrants duly

epproved by the trust. The tressurer of the tovn of X Shorebam shall

prudently inves: svailable assetrs of the funds, end sll]l income therecov

shall @&cecrue o the f{und. Upon terzinaticn or dissolutiocn of the

trust, the title of all

funds and other propertjes oaned by tbe trus:

vhich remain after payment or wmaking provision for paysent of all

bonds, notes and other obligations of the trust 3bal] vest i{n the toam

of{ Nevw Shorehas.

SECTION 12.  (4) The town of New Shorehar is bereby empowered, 1in

addition to euthority previously granted,to {ssue bonds from <time (o
time

upon the vritten request ©f the trust, under {ts corporate pame

and secal for the purpose ©of f{inancing the activities of the trust

under this ect. The bonds of each i{ssue may be i133ued in the forw of

serisl bonds or term bonds or s combination thereof aad shsll be pay-

eable either by caturity of principal in the case of scrial bonds or by

sandatory seris! redemption in the case of terms boods,

{n annual
installoents of principsl, the first {nstallment to be pot later than

five (5) years and the last installoent pot later thans thirty (30)

year: ef{ter the cate of the bonds, For esch issue the amounts payable

sannually for praincipal and interest coabined eftber (a) sball be a

nearly equal froo year to year a3 43 prscticable {n tbe opinfon of the

off{icers authorized to 4is3ue the bounds, or (b) shall be arranged ir

sccordance vath & schedule providing for 2 ®ore rap:d amortizetion of

" - [138]
funds collected by virtue of said f{ee shall be
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principsl, or (c¢) s3shel) be arranged in annual tnxtail-cntn of prin-
cipa) esch of «Nich does not exceed any prior {nstallement by sore thas
sixteen (16%) percent of the total ‘ﬁ'rinclpal asount of the issue.

{b) The bonds 3hall be signed by the town treasorer and Dby tbe
presidant of the town council end sbhall be isssed and sold la sueh

apounts a3 the town counci] may asuthorize. The samser of sale, denomi-

nations, maturities, interest rates and other term, covditions aod

details ef any Dbdonds or notes issued mnder this sct msy be fizxed by

the proceedings of the town council asuthorizing tbe issoe or Uy sep-

arste  resolution of the town council or, to the axtent provisions for

these Batters are not so sade, they wmay be fized by the officers

authorized to sign the bonds or notes. The proceeds derived from the

sale of the bonds shsll be delivered to the trassurer to be dcyos{é-d
in the fund estadlished by ssction 11 of this“sct, ansd such proceeds

exclusive ©f presiums and sccrued interest shall be espanded (i) for

the purchase of resl property or interests therein by the trmat oF

(i) 4n payment of the principsl of or Wnterest on tewporsry polas

i3sued under sudsection (e¢) or ({ii) in repaywent of sdvasces uddar

subsection (d). No purchaser of sny bonds o©or notes wunder this act

shall be in sny vey responsible for the proper application of tbhe pro-

ceeds derived from the ssle thereof. The proceeds of bonds or notws

issued under this act, any spplicsebla federal or state eszistance

the

,ad
other moneys referred to in subsection (e) sball be deewed appro-

priated ‘for the purposes of this sct without further sction than that

fequired by this sct.

(c) The town council may by resolutios autborize the issue from

time to time of interest besring or discounted notes iz anticipatior

of the issue of bonds or in anticipation 6( the receipt of federal or
stete sid for the purposes of this sct. The amount of origiosl notes

issved 4n snticipstion of bonds may 20t exceed the swocunt of bonds

vhich msy be issued under this act and the amount of original sotes

issued in anticipstion of feders]l or state sid mssy not exceed the

[139]
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s=oun: of avetlable federsa) or state aid a3 cstimated by the <tressur-

er. Teeporary potes issued hereunder gball be signed By the treasurer
- .

and by the president of the town counci] and 3ball be pryadle within

five (3) ysars froe their respective dates, bat the priscipsl of and

ioterest oo Botes fssued for a shorter period asy be renewed or paid

froe tioe to time by the issus of other notes hereunder, provided the
period fros the date of an original sote to the maturity of any woote

1s;ued to renev or psy ths sase debt or the interest therecm sball sot

axceed five (5) years.

(d) Pending any cuthqri:ation or issue of boods hereonder or

pending ot in lieuw of any authorization or issue of potes bereander,

the treasurer, with <the approvs]l of the town comncil, may, to the

extent that bonds or notes way be issued hereunder, apply fumds (s the

tressury of the town to the purposes specified {n subsection (b)), such

advances to be repsid without interest from the proceeds of boods or

notes subsequently {ssued or frosm tht proceeds of spplicable federal

or state assistsnce or from other available funds.

(e} Any esccrued interest received upon the ssle of bonds or cotes

hereunder shsll be applied to the payment of tbe f{irst JAinterest due

thereon. Any- '‘preziums arising frem the sale of bonds or potes bere-

under shall, in the discretion of the treasurer, be
1]

cost of

applied to the

preparing, issuing and marketing boods or ootes hereunder to

thi extent not othervise provided, to ths paysent of the cost of: the

H .
scquisition of res]l property, to the paywent of the principsl of or

interest on bonds or sotes issued berevnder or to any one of sore of

the 'loregoin;. The cost of preparing, issuing and smarketing boods or
notes hereunder oay alse, {in the discret{on of the treasurer, be wmet
froe bond or note procesds exclusive of premium and accroed (nterest

or froa other conevs sveilable therefor.

(f) Al)l bonds and potes fssued under this act and the debts evi-

denced <theceby shall be obligstory on the tonn in the 3eme samner and

to the same extent a3 other debts levfully coontracted bet {t and «ball

[140]
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be excepted {:on the operstion of section &£5-12+2 of the genersl lavs

<o such ebligstior shell st any time be included in the debt of the

sovm ‘07 the purpose of sscertaining its borrowing cepscity. The town

shell annuslly appropriste a sum sufficient to psy the principsl and

interest coming due within the year on bonds and notes issuved here-

undes to the extent that eoneys therefor sre not othervise provided by

the trus: 1f such sun s not appropristed, it shall nevertheless be

sdded to the annual zax levy.

In order to provide such sus in esch

year and notw:ithstanding any provision of lav to the contracy, all

2azsbie property in the town shall be subject to ad valorem taxstion

by the towvm without limitstion 8s to rate or amount.

(g) Any bonds or notes i{ssued under the provisions of this act,

1{ properly executed by officers of the town in office on the date of

execution, shall be valid and dinding according to their terms not-

vithstanding that before the delivery therteo! and payment therefor asny

or all of such officers shall for any reason have cessed to hold

1

off{ice.

(h) The towvn, scting by resclution of the towvn council is suthor-

ized to apply_ ,for, contrsct for ‘eny expend sny federal or staze

. {
sdvances or other grants or assistance which may be available for the

purp%sd: of this act, and eny such expenditures mgy be in sddition to

other moneys-provided in this sct. To the extent ©f any inconsistency

betweer’ any law of this state and any spplicable federsl lav or regu-

lation, the lstter shall prevail. Federal and state edvances, with

interest where applicqblc. wvhether contrsacted for prior to or aftrer

the efdective date of this sct, may be repsid a3 project costs under

subsection (b).

(1) Bonds and notes may be issued under this gct vithout obtain-

ing tha approval of eny governmental agency or the taking of any pro-

ceedings or the heppening of any conditions except &3 specifically re-

quired by this act for such jasue. In cerrying out any project

financed in whole or in part under this act, and in the levy and col-

- [141]
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jecz:sn ! fees c©c otber cherges permilted by lev on eccount of any

suzh project, ei: s:zz:on shall bezaken which iz necessery (o wsect

constitvtaional reguiTeaents whether ©or pot such sction (s otberv,se

required by stazute; but the validity of boods and potes fssued bere-

under shall in no vay depend upon the validity or occnrrenca of such

action.

(}) Neotvithstanding the foregoing provisions of this sectioco,
bonds .

o0

shall be issued in excess of amounts approved from time to time

by vote of & sajority of the slectors present and voting oo the qoes-

tion et an ennual or specisl financial town meeting. A wvotle Dot to

spprove an smount of bonds hereunder shsll not preclode &y lster vote
to approve the sace or 8 different amount.

SECTION 13. The trust and al]l $ts revenues, income, and resl &od

personal property used by the tryst {or furtherance of jits public pur-

poses, shall be exempt from taxation send from betterments and special

]
assessments, and the <trust shal]l not Dbe required to psy any tax,

excire ©r 8ssessment te the state or any of its political subdivj-

s$ions .

SECTION 1¢. Nothing in this act shall effect the eligibility of

the town to rece:ve funds under the green scres land scquisition pro-
grab

.

trested uncer chapter & of title 32 of the general lavs or unce:

sny other state program.

SECTION 15. The prowisions of this sct are severadble, and il any

provisien hereo! shall be held invalid in any circumstances such inve-

lidity shall not effect any other provisions or circumstances. This

sct 3hal]l be construed in all respecty 30 43 to meet @)l constitu-

tions) requirenments In carrying out the purposes and provisions of

this sct, all s2eps shall be taken vhich ere pecessary to eecel consti-

tutional requ:iseements wvhether ©or not such steps earfe regquired by stat-

ute

[142]
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SECTION 16. This section shall take effect upon the passage of
this asct. "he remsinder of~-this act shall take effect upon its
spproval by 8 se ority of those voting to approve the ect &t an annual

or special fizancisl town meeti{ng of the town of Neavw Shorebanm.

ES530
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Massachusetts Audubon Society

Soutrh Great Roed
Lincoln, Massochusents 01773

nos 1oL orfl SRETRD sk

AN ACT T0 PROVIDE FOR AN OPEN SPACE LAND BARK FUND IN THE (TOWN/CIWY) OF .
(Optional alternatives shown in parentheses.)

SECTION 1. 7o preserve open space of the (Town/City) of .

SECTION 2. Por the purposes of this Act, the following words and phrases
shall have the fallowing meanings:

*Collector® — the tax collector of the (Town/City) of .
*Pund® — mmicipal land bank funds established under Section 3 af this

»

*Institutional lender®— amny bank defined in section one af chapter one
hundred sixty-seven, any insurance compmny defined in section one of chapter
one hundred seventy-five, and ary mortgage caspany Or investment commany which
has recorded more than twenty mortgages acceted by it within the calendar
vear preceding the vear of the relevant mortcage for the purtoses of
subsection (m) of section twelve, and any national bank federal savings and
loan association, federal savings bank, bank bolding compamy, or state or
federally chartered credit union.

“Land Bank® — the land bank establighel under Section 3 of this Act.

“Land Bank Commission® — (The Conservation Commission established by the
camzmity under MGL Chapter 40, Section 8(c)/ 2 Land Bank Cammission,
consisting of __ members of the planning board, ___ conservation commission
mebers, ___ members of the zoning board of appeals, ___ selectoment/aldermen,
— interested town citizens/town meefing mebers.] Mexbers shall be
residents of the (Town/City) of _______ _  (elected/aprointed by the Board
of Selectmen/Aldemmen) and shall serve withost compensation for a five year
tem, except the first members who shall serve terms of one, two, three, four
ard five years respectively. The Commission shall elect a chairman and a
secretary/treasurer, fram among its members, and may adopt reasonable rules
and requlatians for the conduct of its affairs and the manacarent of its
holdings not inconsistent with the provisions of this Act. Decisions of the
Cammission shall be by majority vote of those present and no business shall be
conducted without three menbers present. The Commission shall keep accurate
records of its meetings and actions and shall file an annual report which
shall be printad in the annmal town report.

°Land Bank Flan® — the open space plan prepared by the (Conservation
Chmzss;m/xarﬂ Bank Camnission) and approved by the (town meeting/city
comncil/board of aldermen) under Section 4.

®Purchaser® — the transferee antee or recipient of real
inter » OT 28 any property

Act.
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®Purchase price® — all consideration (in excess of an exempted smmouns
vhich may be established by vote of the local legislative body) pmid or
transferred by or on benalf of a2 purchaser to a seller or his naminee, or for
his benefit, for the er of any real property interes:t, and shall
include, but not be limited to, all cash or its eguivalent so maid or
transferred; all cash or other property paid or transferred by or on behalf o
the purchaser to discharge or reduce ary cbligation of the seller; the
princimal amount aof all notes or their equivalent, or other deferred pavments,
given or pramised by or on behalf of the purchaser to the seller or his
nominee; the outstanding balance of all obligations of the seller which are
assuned by the purchaser or to which the real property interest transferred
remains subject after the transfer, determined at the time of the transfer,
but excluding real estate taxes and other mmicipal liens, other than the tax
estahlished by section one, which are not overdue at the time of the transfer;
and the fair market value, at the time of transfer, of any other consideration
or thing of value maid or transferred by or on behalf of the purchaser,
including, but not limited to, any property, goods or services maid,
transferrad or renderad in exchange for such real property interest.

®"Real property interest” — any present or future legal or eguitahle
interest in or to real property, and any beneficial interest therein,
including the interest of any beneficiary in a trust which halds any legal or
ejquitable interest in real property; but which ghall not include any interest
which is limited to any or all of the fallowing; the dominant estate in ary
easement or right of way; the right to enforce ary restrictioh; any estate at
will or at sufferance, and arny estate for years having a tem of less then
thirty years: any reversiocnary right, condition, or right of entry for
condition broken; the interest of a mortgage or other secured party in any
mortoage or security agreement; and the interest of a stocknolder in a
corporation, or a partner in a partnership.

o]

"Register® — the register of deeds for the (Name of County) regiscry
éistrics.

"Seller" — the transferor, grantor or immediate former owner of any real

_property interest.

*Time of the transfer®” of any real property interest — the time at which
such transfer is legally effective as between the parties thereto, ard ,in
the event, with respect to a transfer evidenced by an instrument recorded with
the registry of Geeds or registered with the assistant recorder to the
;ppropriate registry district, not later than the time of such recording or

iling.

SECTION 3. There is hereby established in the (Town/City) of
Bank Fund, to be adminsitered by the (Conservation Commuission/land Bank
Commission) for the purpose of acquiring, holding and managing land and
interests in land of the types set forth in Section 4 of this Act, in order to
provide for the existing and future aesthetic emjoyment, open space and
conservation needs of said mmicipality, its residents and visitors. The
establishment of the Land Bank Pund shall not affect eligibility or priority

for any other open space funding program.

SICTION 4. There is hereby established a tax on the transfer or conveyance of
any real property interest in real property in the (Town/City) of ______.
Said tax shall be in the amount of (0.5/1.0/2.0) percent of the purchase
price, or such other amount as established by vote of the (tam meeting/board
of aldemen/city council).

a Land
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The tax imposed by this section shall be an encurdrance on the title
grantor for the purposes of section tventy =one & chzprer 184 and a
assessed upon the land for the purposes of section thirty-seven of chaszer
sixty. amnxshallbemdtotheregzste:.mﬂmllbedes;m as
deputy collector of taxes by the collector of the mmicipaliry, and peid ov
by the register to the municipal treasurer who shall mintain a separate
accot of the same for the purposes of this section. Such funds may be
expended by the (Conservation Commission/Land Bank Commission) in accordance
with the Land Bank Plan for any single purchase, whether it be for land
acguisition, or interests in land, purchase of less than fee-simple interest,
purchase of the right of first-refusal options, or any other simale expense
incidental to land acquisition, without further appropriation, except for
eminent domain takings as provided for in section 8(C) of chapter forty. Such
fmasuyalsobeexpendedfotpxrposesjudgednathamfultotheemuoment
by the (Conservation Camuission/land Bank Commission) as well as up to ___

percent of the fund for the management of acguired lands, and acuisition on of
agricultural and forest lands or interests held under chapters sixty-one and
sixty-one A and open space lands acquired under the so-called °Self Relp®
program of the Executive Office of Enwirormmental Affairs, Division of
Conservation Services or any progran providing assistance to comamities for
protectien of open space. Upon proper appropriation by the (annuml or special
town peeting/board of aldemen/city council), such funds may be

without limitation, for any of the purposes set forth in this section. Aﬂy
acquisition of any property interest hereunder may be by and through the -
{Conservation Commission/Land Bank Camnission) acting either singly or jointly
with any other goverrmental agency or private party or combination therect,
and such title may be held singly or jointly by arw of such persons or
ensities, Debt incurred for the purpose of acguisition of land for
conseaticn, habitat management or open space DUSToOsSes, whether such 620t or
acgmsition has been incurred or taken place before or after accepzance o the
hcz, Tz be retired by expenditures fram the fund establicshed hereunde:r.

o th
Tax
ax

a
er

SZTTISN 5. The tax imposed by Section 4 shall be Gue and pavable 2t the time
of toe transfer relative to which it is imposed and the Geed or other such
instnument of corveyance shall bave attached thereto or as part therect a
statezent sicned uner cath or the penalties of perjury by both the seller and
the purchaser, or their leoal representative, attesting to the ture and
complece murchase price and the basis, if any, upon which the transfer is
claired to De exenpt in whole or in prrt frau the tax imposed thereby and the
Peciczer of Deeds shall certifv thereon for the record that the tax has been
zeif oo tha: the transfer is exenp: fram such tax and the tacis for sush
eremzzion. The Pegister of Deeds shall not accep: for recoréding & deec or
coner suooh Instriment of comrerance wnless it is in compliance with thie
regoizenents of this section. Failure to camply with these reguirements shall
not zifect the validity of a7 inszrimmens, but mzv constitute breach of
conTrIm, & any 'w;.'e: s221) nmve the right to reccrer fronm & seller Zziling
to czozly with the provisions of this Ast.

SECTION 6. The Register shall post a conspicuous notice informing the puhlic
that the tax established in Section 4 is in effect and the rate therecf.

SECTION 7. The (Town/City) of ________ shall meet its finarcial cbligation by
directing the (Conservation Commission/land Bank Comuission) to draw upon the
Land Bank Fund, to be set up as a revalving or sinking account within its
treasury. Deposits into the Fund shall include (a) funds appropriated to be
Geposited into the Fund by vote of the town meeting members, (b) voluntary
contribution of money and other liquid assets to the Fund, (c) revenues fram
fees imposed upon the transfer of real property interests as set forth in
Section 4 of this Act occuring after the effective date of this Act, and (d)
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proceeds frox Cisrosai of real property Oz inrerests.---All expenses lawfully .
incurred in carryinc out the provisions of this Act shall be evidenced bv

proper vouchers and shall be peid by the town treasurer only upon sutmission

of warrants &uly approved by the (Conservation Commission/land Bank

Camission). The treasurer shall prudently invest availahle assezs of the

Funs, and all incame tnereon shall accrue to the Fund.

SECTION 8. The (Conservation Comrission/land Bank Commission) shall keep 2
full and accurate account of its actions, including a record as to when, from
or to wham, and on what account money has been paid or received relative to
this Act, and as to when, fram and to wham and for what consideration real
property interests have been acyuired, improved, or disposed af. Said records
and accounts snall be subject to examination by the director of accounts or
his agent pursuant to section forty-five and chapter thirty-five of the
general lavs as amended by section twenty of chapter eight hundred and foroy~
nine of the Acts of nineteen hundred and sixty-nine.

SECTION 9. Any title holder shall retain any real estate property interest
relating to land and water areas acjuired pursuant to this Act predominantly
in its natural, scenic or open condition except as provided for in this
section. Except upon the approval of the secretary of eswirommental affairs
and where appropriate, subject to the general laws, any special law, or the
constitution of the Commorwealth, shall allow no (a) construction or placing
of buildings, roads, signs, billboards, or other advertising utilities or
other structures on or above the surface, (b) dumping or placing of soil or .
other substance or material as landfill, or dumping or placing of trash,
waste, or unsightly or offensive materials, (¢) removal or destruction of
trees, shrubs, or other vegetation except in accordance with recoonized forest
cutting and conservation practices and adhering to fisheries and wildlife
nesés, (d) excavacion, dredging or removal of loam, peat, crzvel, soil, rock,
o other minesal substance in such manmer as to affect the surface,

(e) surface vse excep: for purposes permitting the land or wazter acea to
Tezain presouinently in its natural cordition, (£) activities detrimental <o
dérainage, flood control, water conservation, erosion control, or soil
conservation, or (g) other acts or uses detrimental to such retention of land
or water areas. In detemmining whether or not to approve a reguest fram the
(town/city) to use, improve, or dispose of any real property interest acuired
bv the (Town/City) of in a manner otherwise prohibited by
this section, the secretary shall consider whether such request is in the
interest of conservation and any federal, state, regional, or local procram in
£furtherance therect.

SECTION 10. The fallowing transfers of real property interests shall be
exenpt from the tax established by Section 4:

(a) Transfers to the goverrment of the United States, the Commwrwealth, and
a2y of their instrumentalities, agencies or subdivisions.

(b) Tranclers made as gifts without consideration. In am proceedings to
dsternine the zmount of any tax due hereunder, it s-all be presumed that any
transfer for consiGeration of less than fair market value of the real property
interests transferred was made as a gift without consideration to the extent
of the difference between the fair market value of the real property interests
transferred and the amount of consideration claimed by the purchaser to have
been paid or transferred, if the purchaser shall have been at the time of
transfer the spouse, the lineal descendent, or the lineal ancestor of the
seller, by blood or adoption, and otherwise it shall be presumed that
consideration was paid in an amount equal to the fair market value of the real
property interests transferred, at the time of the transfer.

(d) Transfers to the trustees of a trust in exchange for a beneficial
interest received by the seller in such trust; distributions by the trustees
cf a trust to the beneficiaries of the such trust.
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(e) Transfers by omeration of law withour actuel cunsigersztion, includine
but not limited to, transfers occursing by birture o the gezth or bankruptey
of the owner of real properry interest. .

(£) Transfers made in partition of land and itprovemsnts thereto, under
chazzer two hundred forty-one o the General Lavs.

(g) Transfers to the public, anv charitable organization as defined in
clause three of section five of chzprer fifty-rine of the General laws, or amy
relicious organization, provided that the real prozerty interest 8o
transferred will be held bv the purchaser solely for its public, charitable,
or religious purposes.

(h) Transfers to a mortoagee in foreclosure of the mortgage held by such
mortoacee, and tranfers of the property subject to a mortgage to the mortoagee
in consideration of the forbearance of the mortoacee £rom foreclesing said
mortgace.

(i) Transfers made to a corporation or partnership at the time of its
formation, pursuant to which transfer no gain or loss is recoanized under the
provisions of section three hundred and fifty—one of the Internal Revenue code
of 1854, as amended.

(j) Transfers made to a stockholder of a corporation in liquidation of the
corporation, and transfers made to a partner of a partnership in dissalution
of the partnership.

(k) Transfers consisting of the division of marital assets under the
provisions of section thirty-four of chapter two hundred and eight or other
provisions of law.

(1) Transfers of property consisting in part of real property interests
situated in the mmicipality and in part of othe property interests, to the
extent that the property transfered consists of property other than real
property sitated in the mmicipality; provided that the purchaser or seller
shall furnish the register with such information as he shall reguire or
reguest in sugport of the claim of exemption and manner of allocation of the
consideration for such transfers. Except as otherwise provided, the purchaser
snall have the burden of proving that any transfer is exemp: hereunder.

SECTION 11. A seller and a purchaser who fail to pay all or any portion of
the tax established by Section 4 on or before the time when the same is due
shall be liahle for the fallowing additicnal payments in addition to said tax:

(a) Interest: Interest on the unmid amount & the tax to be calculated
fran the time of transfer at a rate eyual to fourteen percent per anmum.

(b) Penalties: Any person who, without f£raud or willful intent to defeat
or evade the tax established by section fourteen~A, fails to pmy all or a
poction of the tax within thirty davs after the time of transfer, shall pay a
peralty equal to five percent af the ocutstanding tax as detemmined by the
collecter for each month or portion therecf thereafter that the tax is not
reid in full; provided, however, that in no event shall the amxmnt of the
penalty imposed hereunder exceed twenty-rive percent of the unpaid
the time of transfer. Whenever the collector detemmines all
of a tax duve under this act was not maid due to fraud or in
or evade the tax imposed by this act, a penalty eyl to amount said
taxdasdeteminedlytbeboudshanbepidbytbepxduserinadditimto
said tax.

SECTION 12.(a) the collector shall notify a purchaser by registered or
certified mail of ary failure to discharge in full amount of the tax due under
Section 4 and any penalty or interest-assessad. The board of assessors shall
grant a hearing on the matter of the imposition of said tax, or of any penalty
or interest assessed, if a petition reguesting such hearing is received by
said board within thirty days after the mailing of said notice by the
collector. The board shall notify the purchaser in writing by registered or
gemf.m:l mail of its determination concerning the deficiency, penalty or
interest within fifteen days after said hearing. Any party aggrieved by a
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Geternination of the board concerning a deficiency, penslty or interes: may,
atter paymert of said deficiency, appeal to the district or superior court
within three months after the meiling of notification of Geterminasion of Zne
board. Upon the failure to timely petition for & hearing, or sppea! to saic
courts, within the time limits hereov establisned, the purchaser shall be
bound by the temms of the noficication, assessment or determination, as the
case mav be, and shall be barred fram contesting the tax, and asw interest and
penalty, as determined by the board. All Secisions of said courts ghall be
eppealahle. Every notice to be given under this section bv the board ghall be
effective if mailed by certified or registered mail to the purchaser a: the
adsress stated in a recorded or recistered instrunent by virtue of which the
purchaser halds any interest ir land, the transfer of wnich gives rise to the
t2x which is the subject of such notice; and if no such address is stated or
if such transfer is not evidenced by an instnument recorded or registered in
the piblic records in the county or registry district, such notice shall be
effective when 80 mailed to the purchaser in care of any person appearing of
record to have fee interest in such land, at the address of such person as set
g::thinanixsmmem:mtdedor registered in the county or registry
istrict.

(b) All taxes, penalties and interest rejuired to be paid pursuant to this
d:aptershauemstimteapumldd:tdtbeuuermdthepxdnsermd
may be recovered in an action of contract or in any other appropriate action,
suit or proceeding brought by the collector, said action, suit or proceeding
shall be subject to the provisions of chapter two hundred and gixty.

(c) The collector may issue a waiver or release of any lien imposed by this
section. Such waiver or release ghall be conclusive evidence that the lien
upon the property covered by the waiver or release is extinguished.

SECTION 1S. Sections 1-12 of this Act shall take effect if the fallowing
metter is approves by a8 majority vote (at ary recular or special towm
meeting/on a b2llot of general circulation) ®Shall the (Town/City) of

vote to accep: the provisions of Sections 1-12 & Chapter (citation of this
act of the legislature) of the Acts of (year of pessage) which provide that an
open space land bank fund for the purpose of acguiring conservation land for

- the (Town/City) be established?"

SECTION 14. If any provisions of this Act or the application of any such
provision is held to be irwalid, the remaining provisions shall not be
2ffected therey.

SETTION 15. Exces: as otherwise provided, this Act shall take effect upon its
Tassage.

rf/3/7/86
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