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'~ INTRODUGTION

In June 1971, the Delaware Leglslature passed the Delaware
Coastal Zone Act' that barred heavy manufacturing industry from
locating in an area one to six miles deep along the state's 115

2

mile coastline. The first state law of i1ts kind, heavy industry

was defined as any industry that has "the potential to pollute when

equlpment malfunctions or human error occurs,"”

and specifically
banned were oil refinerles, petrochemical complexes, and basic
steel and paper mills.3 Public sewage treatment or recycling plants

& and control of lndustrial

are exempted from coverage of the act
development other than that of heavy industry in the Coastal Zone
will be through a permit system administered by the State Planning
0Office.” Requests for permits must inelude (1) evidence of approval
by local zoning authorities; (2) a description of proposed construc-
tion and operation; and (3) an environmental impact statement.6 The
act created a State Coastal Zone Industrial Control Board to hear
appeals from decisions of the State Planner.! In addition, the act
prohibited the construction in the bay of marine terminals for the
transshipment of liquid and solld bulk materlals of any substance,
(specifically aimed st offshore oil and coal transfer) from vessels

to on-shore facilities.®

The legislation was basically a reaction to oll industry
plans for Delaware Bay that were "a lot more extensive" than state
Governor Russell W. Peterson had anticipated.g Shortly after Peterson

took office in January 1969, Shell 0il Company, which began



-buylng coastal property in 1961 and today owns a 5,800 acre slte
near Smyrna at the head of the bay, announced long-deferred plans

to bulld a $200 million refinery on its land, with an assoclated
petrochemical plant to follow. The Delaware Bay Transportation
Company, a consortium of thirteen of the nation's leadling oll com-
panles, Shell among them, proposed in 1970 the construction of a
freestanding 3,200 foot long dock six and one-half miles out in the
bay to berth supertankers bringing crude oil to the region. Two
forty-eight inch plipelines would run the crude oll to shore. There,
on 1,800 acres of coastal land that the consortium bought in 1958
near the mouth of the bay, it would bulld a storage tank farm from
which on-shore pipelines would feed the petroleum to exlisting refin-
eries. A Texas based company speciallizing in the transportation of
solid bulk materials, Zapata Warness, Inc., had another proposal
for a transfer facility in the bay: a 300 acre terminal where
millions of tons of domestic coazl headed for markets would be stored
in fifty-five to sixty-five foot piles for transshipment from self-
unloading barges to glant deep-draft ecarriers. The Zapata project
1ncluded subsequent plans to expand the terminal to 500 acres of
land to add the handling of lron ore for export. Concern about the
impact of these large-scale proposals on the undeveloped lower bay
area caused Peterson to lssue an executive order calling for s one
year moratorium on all construction along the river and bay and
appointed a task force to develop 2 master plan for the future use
of the state's coastal areas. The provisions of the 1971 Coastal

Zone Act essentially embody the recommendations made by the Governor's
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"task force, "
2 The coastal areas of Delaware are the most eritical

areas for the future of the state in terms of the quality of 1ife,"
the act proclaims., "It i1s therefore the declared public poliey to

control the location, extent, and type of industrial development
1n Delaware's coastal areas. In s0 doing, the state can better
protect the natural environment of its bay and coastal areas and

safeguard their use primarily for recreation and tourism."'©

The law's immediste effect was to block several hundred
million dollars worth of planned projects. The long range effects
threatened the oill and transportation industry's vital interests to
such a great degree that they enlisted the support of the U. S,
Commerce and Treasury Departments to fight the ban on offshore
terminals. Delaware Bay is one of three spots along the entire
United States Atlantic Coast with weter deep enough to accommodate
supertankers of 250,000 to 350,000 dead-welght tons. Now going
into service, these vessels have drafts of sixty-~five to elghty-
five feet. Deep water plus open land and ready access to the major
population centers of the Middle Atlantic States have combined to
make the lower Delaware Bay reglon irresistable to entrepeneurs
relylng on the use of supertankers. Governor Peterson was summoned
to Washington after the act was proposed by then Secretary of Commerce,
Maurice Stans. There he learned it was "un-American" to oppose
industrial expansion and that he was "interfering with the pros-
perity and security of America."!'! "Unless the United States is
able to receive these oceangolng bulk carriers, our ability to

compete will be seriously desmaged," wrote a Treasury Department
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: assistant secretary in a letter to the Delaware House of Represen-

12 Governor Peterson

tatives urging defeat of the zoning bill.
urged that the cycle of industrialization must be broken and that
smaller vessels wlll be used 1f there are no facilities. The

United States meanwhile should search for more environmentally
compatible forms of energy. During the six weeks the coastal zone
bill was debated before becoming law last June 28, 1t was vigorous-
ly fought by an impressive lineup: the Delaware Chamber of Commerce;
the state Bidding and Construction Trades Council; Shell; Getty

(also a member of the oll comsortium); the eleven other consortium
0ll companies; Zapata Warness; and the United States Department of
Commerce and Treasury. Arguments against the billl invoked the
importance of economiec growth, the need to fill the projected energy
requirements of the east coast, the promise of Jobs and tax revenues,
and the "national interest." Supporting the bill were conservation-
ists, environmentalists, and concerned Delawareans. "It's our

"

coastline,” proclaimed a mallling plece lssued by a2 citizens group.

"Goastal zoning will save it for us and our children."12

When Governor Peterson returned to Wilmington from Washington,
the Governor sought out hls backers to organize them for the real
flght ahead in the legislature. Non-partisan backing was the key,
including the help of the former Governor who waes from the opposite
party. Peterson met with his opponents to try to make them see the
light, including chambers of commerce, zoning boasrds, and important
landowners. The blll just barely passed the lower house (one vote)

and then the Governor achleved the same margin in the upper house



only by holding two wavering members.

Democrats in the Delaware Legislature maintain that the
Republican passed measure will be ruled unconstitutional, The act
has not yet been challenged in court, but Shell 011l says it is
"appraising the situation." Delaware's bay frontage, where Shell
and the oil consortlum hoped to build, 1s today a streteh of tidal
wetlands, salt marshes, woodlands, and shallow estuarles, dotted
with wlldlife preserves, The state's oceanfront contalns a suc~
cesslon of state parks and beaches cut by an inlet lending to
small protected coastal bays. The wetlands provide food for fish
and birds. The beaches, parks and bays provide recreation for
Delawareans and tourists. Both shorellnes are endangered by the
threat of oll spllls from existing heavy water traffle. The act
proposes to protect these shoreline areas by zoning regulations
designed to prevent pellution and to promote aesthetlec values. This
paper will examine the constitutionality of the Delaware Act in
light of these two purposes and will examine other related lssues

bearing on the legality of the act.



Zoning has often been suggested as a means to protect the
coastal zone.14 Many states have passed "enabling legislation"
authorizing citles and towns to regulate the use of land through
zoning.15 The Delaware cozstal zoning legislation grants power to
the State Planning Office to regulate land use in the coastal zone

on a state wide 1evel.16

As the Stratton Commission pointed out, the full program
of coastal management should include an extensive program of land
acquisition and development, coupled with developmental projects.17
Regulation, however, whereby the land owner retains the increments
of ownershlp subject only to restrictions placed on the land's use,
offers definlite advantages as an environmental protection tool.
Whereas the prohibiltive cost of purchase would preclude a wide-
scale attack in so large an area, a program of regulation can be
Initiated simply 2nd administered efflclently through the exlisting
framework of government. ZEven beyond the purchase expendlture,
acquislition necessarily implies continued state management and
therefore continued expense; regulation assumes that, subJect to the
restrictions, full management control will remain with the individual

landowner.

Two major guestions must be answered to determine whether
the Delaware Act complys with constitutional requirements: under
what conditlions may the power to zone bé transferred? At what polnt

will the line between regulating and taking be crossed?



TRANSFER OF POWER

Although state-wlde or area-wlde zoning is still a rela-
tively new concept, there is support for approving the transfer of
this power from recent trends in other states. Only Hawail has a
full program of planning and zoning administered at the state 1evel.1€
There, the State Land Commission classifies all land into four

categories.19

Wisconsin takes a stab at reglonal zoningao by requlring
that local governments enact a flood-plalin zonlng ordinance.21
Failure to include sufficient requirements in the ordinance, or
failure to act at all, will automatically mean that the stote will

e The act's scope is

do the Jjob and bill the county for the cost.
quite limited, 2iming primarily at shoreline erosion and flooding
along the Great Lakes, Although it is a step in the right directlion,
the act suffers greatly from a lack of coordin=tion®’ since each
county unit acts independently, and clty governments may act

24 Therefore, under the

Independently of the county governments.
Wisconsin approach, the idea of controlling growth and use for the

common good still stands inferlor to intergovernmental competition.

A final example of the trend toward state control is the
heralded Massachusetts "Wetlends Act of 1965."25 This legislative
statement grants to the Commissioner of Conservation a potential
wealth of power since i1t gives him the suthority to "adopt, amend,
modify or repeal orders regulating, restricting or prohibiting
dredging, filling, remcving or otherwlse altering or polluting

1!26

coastal wetlands. The Commissioner views this broadly phrased



statement as "in a sense the first step toward overall state zoning.
This does glve the Department of Natural Resources the right to
restrict the coastal wetlands in Massachusetts, overriding local

zoning."27

There are two aspects to the transfer of power question
invelved in the Delaware legislation. The first is whether the
State Legislature has the power wander the Delaware Constitution to
classify land for the purposes of regulation and the second is
whether the transfer of the power to the Stzte Planning Office is

a proper delegation of that power.

The basis for all zonlng laws 1s the state's pollce power.
It is eclear that authority rests with the states to legislate to
promote the health, safety, and welfare of thelr citizens. The
courts have consistently sustained =2 state's regulatory authority
In the fleld of land use, even at the risk of circumseribing

seemingly tradlitional rights of the landowner or local authorlties.

The general princivles of constitutional law relatine to the
state's police power and the limltations on its exerclise have been
frequently stated by Delaware Courts. There have been many Delaware
Judicial declsions interpreting Art.I, sec. 7 of the Delaware Consti-
tution28 which uphold the right of the state to regulate, as a
police pover funetion, to protect the public order, morals, safety
and welfare and confirm the right of the state and 1ts municipalitiles

to classify land for zonlng purposes.29

Art. I, sec. 7 of the Delaware Constitution extends the



rights of due process and equal protection. The Court in Appeal of

Blackstone interpreting thls clause and its relation to the police

power sald:

o0t withstanding thls section prohibiting the taking
of property without Just compensation and the due process
and equal protection clauses, the state is not restricted
in 1ts right to exercise i1ts police power for the proteec-
tion of heglth, morals, safety or general welfare of the
community.

In Gallegher v. Davis, Chief Justice Layton summarized the

nature of the power and i1ts limitations as follows:

The police power of the state, speaking broadly, compre-
hends the whole system of internal regulation. Under 1t
the state seeks, not only to preserve publie order, bhut
also to establish between members of soclety standards of
good manners and neighborliness which tend to prevent a
confliect of rights. The power extends to such restralints
and regulations as are reasonable and proper to protect
the lives, health, confert, and property of citizens and
to promote the order, morals, safety and welfare of
soclety.)!

A more recent case, State ex. rel. Buckson v, Pennsylvanis

Railroad Oompagy,BE Involving st=te regulation of fllling below the

high water mark, affirmed the proposition that under 1ts polilce
power the State may enact reasondble regulatlons necessary to pro-
tect the llives, health, comfort, and property of its cltizens, and
to promote the order, morals, safety, and welfare of the publle.

Thus the police power docirine is well established in Delaware.

The idea that zoning laws are a valid exercise of the state's

police power also has a firm basis In Delaware law. In Auditorium,

Inc. v. Board of Adjustment, the Court stated:

Zoning laws and regulations are now uniformly recognlzed
as proper subjects of leglislative action. Thelr propriety
stems from the right of the state, in the exercise of 1ts
police power, to protect the public health, safety, and
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welfare. The legislative power is one which may bhe
develgged to 2 municipal or other local governing
body.

This point is well settled under Delsware law 2s Justice

Lynech confirmed in Petition of Franklin Builders, Inc. It

would now seem beyond a doubt that a State Leglslature or municipal
body may classify lands for zoning purposes.34 This settles any
issue that might arise as to whether the State of Delaware can
classify land for purposes of regulation, such as they did in the
1970 Coastal Zone Act.

This leaves the questlion of whether the delegatlion of thils
power to the State Planning Office was an unlawful delegation of

legislatlive power.

According to Art. II, sec. 1 of the Delaware Constitution:
"all legislative power shall be vested in the General Assembly."
This means that the doctrine of delegation of powers applles in
Delaware., Except for instances in which state constitutions pro-
vide for zdministrative agencies or to the extent that constitutional
officers, for example, the governor, possess power by virtue of
their offices, all administrative anthority 1s conferred (directly
or by implicstion) by a statute. The proposition that "leglslative
power cannot be delegated" says the statute purporting to confer
the power is invalid because the leglislature cannot delegate 1ts
powers., In enacting the statute, the leglslature must, in broad
outllne at least, define the field In which the agency will operate

and must state the objective sought to be accomplished,



" task force. "The coastal areas of Delaware are thne most critical

areas for the future of the state 1ln terms of the guality of life,"
the act proclaims. "It is therefore the declared public peliey to
control the locatlion, extent, and type of industrial development
in Delaware's coastal areas. In so doing, the state can better
protect the natural environment of its bay and coastal areas and

safeguard their use primarily for recreation and tourism,"'0

The law's immediate effect was to block severzl hundred
million dollars worth of planned projects. The long range effects
threatened the oill and transportation industry's vital interests to
such a great degree that they enlisted the support of the U. S.
Commerce and Treasury Departments to fight the ban on offshore
terminals., Delaware Bay is one of three spots z2long the entire
United States Atlantic Coast with wzter deep enough to accommodate
supertankers of 250,000 to 350,000 dead-welght tons. Now going
Into service, these vessels have drafts of sixty-five to eighty-
five feet. Deep water plus open land and ready access to the major
vopulation centers of the Middle Atlantlic States have combined to
make the lower Delaware Bay region irresistable to entrepeneurs

relylng on the use of supertankers. Governor Peterson was summoned

to Washington after the act was proposed by then Secretary of Commerce,

Maurice Stans. There he learned it was "un-American" to oppose
industrial expansion and that he was "interfering with the pros-
perity and securlty of America."!! "Unless the Unlted States is
able to receive these oceangeing bulk carriers, our abllity to

compete will be seriously damaged," wrote a Treasury Department
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The law of State delegation differs substantially from the
~law of federal delegation., Whereas only two delegatlons by Congress
to publie authority have ever been held unconstitutional by the
Supreme Court,36 numerous delegations by state leglslatures have

been invalidated, and the nondelegation doctrine in the state courts

continues to have a good deal of force.37

To some extent the state holdings invalidating delegations
may reflect judlcial lack of sympatay wlth the substantive regu-
lation at issue. But as Professor Louls L. Jaffe has noted:

Judiclial antipathy to social legislatlon has not been
the only factor contributing to the uncertalnty and sub-
jJectivism in state courts' interpretation of the
delegation doctrine. The state courts are troubled by
the spectre of discriminatery administratlion. In the
field of general business regulation state declslons
are not notably different from the federal decislons...
It is when deleg=ted power affects the use of real
property or'the practice of 2 profession that the
judiclal nerve tangles. The doctrine of delegation

l1s then likely to be invoked against delegations

which because of uncertainty of standards (in phrase

or in fact) encourage undetecggble diserimination or
subjective notions of pollcy.

The Supreme Court of Delaware held in State ex. rel. Morford

V. Tatnall, that the delegation of legislative power to an adminis-

trative body 1s unlawful unless proper standards and guidellines are
establlshed in the act of delegation. The court went on to explaln

the delegation of power doctrine more fully:

The maxim that power conferred on the leglslature to

make laws cannot be delegated to any other authority

does not preclude the leglslature from delegating any
power not leglslative which 1t may 1tself rightfully
exerclse. It may confer an authority in relatlion to

the execution of 2 law which may involve dlscretion,

but such authority must be exercised under and in
pursuance of the law. The leglislature must declare

the policy of the law and fix the legel principles - —

4



-

-

‘are to control in glven cases. An administrative

officer or body may be invested with power to as-

certain the facts and460nditions to which polley

and prineciples apply.

This case has been the leading autherity in Delaware on the
delegation of powers and the rule has been well established by a
number of later cases., The best modern expresslon of the delega-
tion of powers doctrine in Delaware was set out in In re Opinion

of the Justices which ruled:

If the General Assembly has declared the policy of
a law and has fixed legal principles and standards
which are to control an sdministrative agency 1n
the exerclse of its discretlon, to determine facts
and conditions which will bring into play executlon
of legislative powers exercised by the act itself,
the act i1s valid, and is not objectionable on the
ground that it constitutes a delegation of legls-
lative powers,*!

In applying the judicial poliey to the Coastal Zone Act,

the standards and general poelliecy set forth in the stztute are
adequate to permlt reasonable regulations thereunder. The policy

of the Act 1s to control the location, extent and type of industrial
development in Delaware's coastal areas, so as to protect the natural
environment of the Delaware Bay and coasts and safeguard thelr use
primarily for recreatlon and tourism. The standards fixed by the
legislature to control the State Planning Office in the exercise of
its discretion are extremely clear. Heavy industry 1s defined as
industry that has the potential %o pollute when equlpment melfunc-
tlons or human error occurs. This definition 1s accompanied by
speclific characteristics and specific examples of whaet constltutes
heavy industry. In passing on permit requests for llght industry
the State Planner 1s required to consider the environmental impact

of the proposed use, 1ts economic and aesthetic effects, the number
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and type of supporting facilities required, the effect on neigh-
boring land uses, and any county and municipal comprehensive
plans for the development and/or conservation of their areas.
There is no doubt that these will be consldered zdequate standards
especially in light of Delaware cases on the delegation problem
that hold:

.seWhere the discretlon to be exercised relates to

the police regulation for the protectlon of publiec

morals, health, safety or general welfare, 1t is

impracticable to fix standards without destroying

the flexibillty necessary to enable administrative

agencies to carry out the legislatlve will, and the

leglislation delegating such diseretion without such

restrictions may be valid.*2

A related lssue that would possibly to railsed in connection
with the transfer of power, is whether the State can 1limit the
zoning power glven to local subdivisions by the orlglnal enabling
legislation or by the home rule provisions. Many states have dele-
gated significant authority in estuarine management and land use to
local government, and in some cases these local controls ares pro-
tected from state leglslative interference by so called "home rule”
provisions under which municipal affalirs or matters not of state
wide significance are constitutlionally protected powers of local

government.43 Both the case law and the statutes in Delaware are

contrary to thls poliecy.

It 1s established by a majorlty of declsions today that in
the absence of constitutional limitations, locazl subdlvisions are
subject to complete state regulation. The state has the right to
wlthdraw the authority or make general regulations which supercede

the local ordinances. In Cutrona v. Mayor and Council of Wilmington,
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the Delaware Court held thzt the legislature had the right to take
from a department of the city government powers previously given.44
The rationale behind thls policy 1s that the power to enact new
legislation is an undenied leglislative funetion. The efficacy of
the legislation depends upon the process of the power to repeal
the existing law. Consequently, the legislative power to repeal
prior laws exlsts as 2 necessary part and increment of the legls-

lative power and functlon vested 1n the leglislature by the state

constitution.

In any case the Delaware statutes are speciflc on this
point. Title 22 of the Delaware Code gives local subdivisions
home rule, but section 835 of this title prohibits these localities
from amending thelr charters 1f the amendment would contravene
state law.45 By inference, the logle of thls section would indi-
cate that the state can pass legislation taking away powers previous-
ly granted. Also, title 9 of the Delaware statutes grants local
subdlvisions the power to zone. Sectlons 2623, 4923 and 6923
respectively, deal with the conflict between local zonlng regulations
and other laws.*® These sections, although poorly drafted, in the
sense that there seems to be internal conflicts within each section
as to what laws predominate, state that whenever the provisions of
any other statute lmpose higher standards than are required by any
regulations made pursuant to Title 9, the provisions of the statute
Imposing hlgher standards shall govern. The sectlons go on to
state that any statute granting powers to the State Planning Office
(as the Coastal Zone Act did) shall predominate over any other

regulations enacted pursuant to Title 9. Thus in cases where the
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Delaware Coastal Zone Act provides for higher state imposed stan-
dards than are contained in loeal zonling ordinsnces, the state
regulations will prevall and cannot be challanged on the basis of
unconstitutionally taking away powers granted to local subdlvisions.
The only other serious obstacle to the Delaware Cozstal Zonling Act
lies 1in determining whether the restrictions placed on the use of
land are an arbltrary and unreasonable exerclse of the pollice power,

constituting a taklng for which compensatlion must be granted.47

THE LINE BETWEEN REGULATING AND TAKTHG

This problem must be analyzed 2t both the federal and state
levels, although it is fair to assert that at least since 1926 the
federal constitutlon has presented an extremely small obstacle to

zonlng leglglation. The celebrated case of Fuclid v. Ambler Realt148

established beyond question that zoning is a legltimate exercise of
the state's police power through i1ts subordinate agencies. The
trend has been to allow ever-increasing government control over
private property interects as evidenced by Justice Douglas' often

quoted line from Berman v. Parker: "It is well within the power of

the leglglature to determine that the community should be beautiful
as well as healthy, spaclous as well as clean, well balanced as
well as well controlled."9 Additionally, the Court has been
extremely reluctant even to hear zoning cases during the past few
decades leaving the problem to state courts. Based on the Court's

refusal to take a recent Californla case, Consolldated Rock Products

Company v. City of Los Angeles,BO it would be reasonable to assume

that the Court has gone out of the zoning business altogether.
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The California Supreme Court admitted in Consolidated Rock

that the zonlng ordinance in question prohlbited quarrylng on land
that had "great value if used for rock, sand, and gravel excavation
but no appreciable economic value for any other Durpoae;" in fact
the court conceded that any other use but the prohibited quarrylag
was "preposterous."?! Yet, the California court refused to consider
the implementation of the ordinance as a taking of the plaintiff's
property, and the United States Supreme Court denied certiorarl,52
thereby allowing the City of Los Angeles, through its zoning
regulation, to close plaintiff's business and render its property
worthless. Other states, including Delaware, have not been willing
to go as far as the California court.2? The point here 1ls that any
challenges to the constitutionality of the Delaware Act are golng

to be declded on the state level .,

As to the federal decislons generally, the law sustains a
restriction of the use of land,if the restriction is not arbltrary
and is based upon the reasonable exercise_gs’the nolice powers to
secure or enhance the public health, convenience, safety or general

welfare, In the leading case of Village of Fuclid v. Ambler Realty

Company the Unlited States Supreme Court ruled:
.++lt must be sald before the ordinance can be declared
unconstitutional, that such provislions are clearly
arbltrary and unreasonable, having no substantial re-
lation to the pubﬁlc health, safety, morals, or
general welfare.b
The court held that 1t 1s permissible to exclude industrial develop-
ment from districts where such development will harm other uses 1n
the district. The reasonableness and validity of a regulation does

not depend upon 1its impact on the market value of the
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land to which it is applied. ©Such 2 factor is constitutionally
irrelevent as long as the regulation is not arbitrary. Thls

prineiple was clearly established in Hadocheck v. Sebastiand®

involving 2n owner who had purchased the land in question because
1t contained a deposlt of very valuable clay for use 1in brick
making. The landowner had already erected the brick factory on the
site and was engaged in brick manufacturing before the challenged
ordinance was passed prohiblting brick manufacturing in that area.
The property was worth $800,000 for brick manufecturing but only
$60,000 for any other mnse. The Supreme Court held the ordinance
valid and denied the landowner compensation for a "taking" despite
these economliec factors. The court stated:

It is to be remembered that we are dealling with one

of the most essential powers of government, one that

1s least limitable. It may indeed seem harsh in 1ts

exerclse, usually is on some individual, but the

lmperative necessity for its existence precludes 5

any limitations on it when not exerted arbitrarily,

The exercise of the police powers of the state government
to secure the public health and welfare against the threats of

pollution and the destructlon of scenle beauty would

seem to be valid under this test.

Delaware cases are in accord with the wview that regulation
of the use of land 1le& walld when not unreaconable or arbitrary in

its application. The Court in Papaioanu v. Commissioners of Rehoboth

warned that:

Under the guise of the state's police powers the use
and enjoyment of private property cannot be subjected
to arbitrary and unreasonable restrictions which
clearly are not essential to the general welfare of
the community.>T
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Posltively stated, when the legislature in exercising 1ts police
power seeks to remedy an admitted evil, the test of constitutionality
is whether the method adopted hears & reasonable relatlionshlp to

the public health, safety, morals or general welfare and in deter-
mining this question doubts are resolved in favor of the challenged

statute.58 A recent case, Willdel Realty, Inc. v. New Castle County59

stated the rule established in a long history of Delaware cases on
the validity of land use regulations enacted under the police power:

Zoning is 2 leglslative action presumed to be valild
unless clearly shown to be arbitrary and capriclous
because not reasonably related to the public health,
safety, or welfare. If the reasonableness of the
zoning change (i.e. the reasonableness of its rela-
tionship to the public health, safety, or welfare)
is 'fairly debatable', the judgement of the legls-
lative body must prevazil, and it thereupon becomes
the duty of the courts to afflrm even though there
may be disagreement as to the wisdom of the change.
In such situation the court wlll not substitute 1ts
judgement for that of the leglslative body charged
with the primary dutg and responsibility of deter-
mining the question.®0

In light of the rule stated in Willdel, could the Delaware
coastal zone act be successfully challenged as an "arbitrary and

capricious"

exercise of the police power? This involves two deter-
minations: 1) the legltmacy of the object of the legislation;
2) the reasonableness of the relation between the means selected to
achleve this object and the object 1tself.

The object of the legislation is to protgct the natural
environment of the Delaware coast from the threat 6f pollution
and aesthetlc defacement, Are these legitimate objects for the
exerclse of the police power? Certainly, regulating to prevent

destruction of the environment and ecologlcal communlties is

reasonably related to the public health and the public welfare of



the community. There have been no Delsware cases specifically on this
polnt, but by implication, the Delaware cases on the legitimacy of
aesthetles as a proper object of the police power would seem to
support the conclusion that preventing destruction to the environment
1s a legitimate exercise of state power.

As early as 1925 a Delaware court held that aesthetic
considerations alone, were not such a promotion of the public welfare
as to wargant exclusion from a residential district of 2 private
hospltal. T The same basic principle was expressed some years later

62
in Papaloanu v. Commissioners of Rehoboth but with an important

modification:

A zoning ordinance which is clearly based entirely on
aesthetlc considerations relates to mere luxurles or
indulgences which are in no sense 2 necessity, and hence
vold under both thls section fArticle I,section 7 of the
Delaware Constltution] and the federal constitution. Where,
however, other considerations such as the prevention of
fire and matters relating to the publiec health, are, also
necessarily involved, the situation is qulte different.
Voreover, 1f the validity of the legislatlive act on whlch
a zoning ordinance ls based 1s falrly debatable, the
legislative judgement must control. 63

The Court also placed heavy rellance on the princples of Euclid v.
6

Ambler Realty Co. where the U.S. Supreme Court upheld 2 zoning

ordinance that excluded industry from districts where 1t would harm
other uses, as a proper exercise of the state's police power. This
indicates that Papaloanu would be good authority for the proposltion
that regulating industrial development in order to protect the
environment and its resources 1s a legitimate objJect for state
regulation. Although the coastal zoning act 1s based in part on
aesthetle considerations, other facts relating to the publlic health
and welfare are involved - prevention of the pollution of ailr and

water in the coastal zone. These "other facts" would sustain the



aesthetlc purposes of the act, and in fact, are so interrelated wlth
the aesthetlc objectives, that one cannot be considered wlth out the
other,

Further authority for the proposition that the objectives of
the coastal zoning act are reasonably related to the public health,

65
safety, and welfare can be found in Petition of Franklin Builders ,

a 1964 Delaware case. The Court sustained a local zoning ordinance
restricting signs and billboards to certaln districts, citling a
Supreme Judicial Court of Massachusetts decislon as authority:

It 1s an attempt to segregate them to a certaln extent

to places where from the scenlc or historic nolnt of

view, the dominant use of the land is indifferent or

1s the transaction of business, and to shut them out

from regions where nature has afforded landscape of

unusual attractions. 66
The Court in Franklin Bullders recognized that preservatlion
of the natural beauty of the state 1s a highly important factor in
the public welfare and to preserve this natural beauty promotes the
public welfare and is a public purpose., If this is true for bill-
boards, 1t 1s certainly even more applicable to regulating
Industrial development in the coastal zone. It 1s true that the
financlal detriment to the property owner may be consliderably greater
1n the coastal zone sltuation than in the billboard example. However,
according to the general rule, a statute 1s not confiscatory merely
because it operates to reduce the value of the property by restricting
1ts use; and the application of thls rule is even stricter 1f there

67
1s 2 benefit to the publle. Shellburne.Ine. v. Roberts held that

individual financial loss was proper for consideration, but not
controlling in considering whether a zoning regulation was a proper

exerclse of the pollce power. The reasoning in thls case suggests
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that even though the regulation results 1n a serious depreciation
of the value of property affected by a zoning regulation, the
regulation will not be invalidated as long as the regulation

1s not "arbltirary and capricious". The importance of this rule is
that the difference in the reduction in value between the billboard
case. and the coastal zoning example does not prevent extending the

reasoning of Franklin Builders to the coastal zone legislation.

Parther authority for the proposition that the objects of the Delaware
act are reasonably related to the public health, safety, and welfare
can be found in the rule oft cited by Delaware cases that when the
statute's relationship to the public welfare is faigly debatable,

the Jjudgement of the legislative body must prevail.OBEvery
presunption 1s in favor of the vallidity of a legislative act and

69
all doubts are resolved in its favor. Franklin Builders,in

examining the constlitutlonality of zoning laws enacted on the basls
of the police power, approved federal case authority on the
nature of the power, in that:

The constitutional guarentees do not vary but the application

of constitutional principles must expand or contract to

meet new and different conditlons which are constantly

coming into the fleld of their operation. This result

must inevitably follow if the current mode and standards

are to continue and further progress made, 70
To strike down the Delaware coastal zone act as arbltrary and
capricious would be directly contrary to this principle of allowing
new concepts and new concerns to govern the direction of jJjudicial
zoning declilsions. When the coastal areas are rapldly belng threatened
by massive pollutlion and the destruction of thelr natural beauty,

allowing new concepts and concerns to govern zonlng declslons

is not only advisable, but rather, it is imperative,
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Challenges to the validity of a zoning law 2re customarily
made on the blanket ground that the law is unconstitutional in that
it is confiscatory, arbitrary, unreasonable, and deprives the
plaintiff of property without due process of law and equal
protection of the law as guarenteed under the federal and state
constitution., In Delaware; the "taking" of property without due
process of law limitation is intertwined with the definition of
the permissible objJectives of regulatory power, i.e. is the
regulation reasonably related to the public health, safety, and
welfare., The baslc rule as to whether there is a constitutional
necesglty to compensate an owner when the state restriets the use
of his property by zoning is whether it is done to prevent him
from impesing a cost upon ot?ers. If this is the case, no compensation
must be pald. The dimunition,in value of the property as a result
of the regulation can be consldered in ruling on the constitutionality
but it 1s not a controlling factor. TTRather, the controlling
factor is whether the statuatory objectlives are reasonably related
to the public welfare. The objects of the Delaware coastal zone
act are to protect the natural environment and scenic beauty of the
coastal zone, This wlll be accomplished by prohibiting heavy industry
from locating in the coastal zone and by requliring other industries
to meet certain standards before a permit to locate in the coastal
zone 1s granted. In effect, this ls regulating the property to
prevent lndustry from imposing a cost on the publis - polluting
and despoiling the coastal areas. In establishing that the statuatory

objectives are permissible under the police power, it 1s also
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established that there has been no taking of property without due

process of law,

The constitutional requirement of equal protection is also
related to the definition of permisslible objectives of the
regulatory power. It is sufficient 1f the classification bears
a reasonable relationship either to the general object of the
legislation, or to some substantial consideration of public polley
or convenience, or the service of the general welfare. In other
words, the statute cannot be arbitrary or eapriclous btecause not
reasonably related to the public health, safety, or welfare.

The classification contained in the coastal zone statute does
bear a reasonable relation to the object of the legislation.
Again, the object 1s to protect the coastal areas from pollution
and to preserve the natural beauty of the area. The classification
Into light and heavy lndustry is reasonable since heavy industry
has the potential to pollute, while light industry does not.
Light industry does not pose the substantial threat to the
coastal environment that heavy industry does, and therefore

is in more harmony wlth the objectives of the statute. The
classification is reasonable in relation to the objects of the
legislation and these objects bear 2 reasonable relation to the
public health, safety, and welfare, and therefore, are not
arbitrary and capricious. Thus, there would be no vioclation

of the egual protection clause of either the federal or the

Delaware Constitution.
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After establishing that the purposes of the coastal zone act
are legitimate objects for the exercise of the police power, 1t must
stlll be shown that the regulations imposed bear a reasonable
relation to the attainment of the statuatory objective. In this area
the courts give the leglslature wilde latitude in determining what

measures are necessary. Aprile v. State concisely stated the rule:

A large dlscretion is necessarily vested in the legislature
to determine not only what the interests of the publie
require, but what measures are necessary for protection of
such interests. If the means which are designed by the
legislature reasonably tend to accomplish a desired
legitimate end, the statute 1s considered valild. 72
The essence of this requirement is whether the legislature could
have determined upon any reasonable basis that the leglslation is
necessary or desireable for its intended purpose. The court is not
required to find that a state of facts exists which justifies the
legislation - 1t 1s sufficient if a state of facts may reasonably
be concelved which would Jjustify it.?jcertainly there are sufficient
facts to Justify coastal zoning leglslation, The coastal area 1s
truly one of Delaware's most valuable resources. The estuarles,
wetlands, salt marshes, woodlands, and beaches that comprise the
coastal area are nursery and feeding grounds for fish and wildlife,
and serve as valuable recreation areas for Delawareans and tourists.
These areas are now threatened by destructicn from pollution and
physical disruption. The major component of this threat 1s
industrlial development which 1s usually accompanied by heavy pollution
and large scale land disruptlon. It is only through & system of
patterned, controlled industrial development that Delaware coastal

areas will remain in thelr present relatively unspoiled condition.

These facts jJustify regulating industrial development through zoning
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to prevent pollution and promote aesthetlec wvalues. This fulfills the
second requirement necessary to prevent & zoning regulation from
being arbltrary and unreasonable.

After examlining the.Delaware case law on the issues involved
In the constitutionality of the Delaware acte does the state have
the power to classify land for the purpose of regulation? was the
delegation of the power a2 proper delegation? will the classification
of the land be reasonable, 1.e., will it bear a reasonable relation
.to the public health, safety, or welfare and will the method chosen
bear a reasonable relation to the achlevement of statuatory goals? =
I can come to no other conclusion that the act will be upheld 1f,
and when challenged in court. The Delaware act has been criticized
on the grounds that 1t is a very crude form of land use regulation;
that 1t doesn't establish a comprehensive method of dealing with
other types of development and activities that also threaten the
coastal zone, for example, housing subdlivisions and commercial
enterprises. These eriticisms-are true - the act contains no provision
for control of any other actlvities that might detrimentally affect
the coastal zone. However, the main defect wlith comprehenslve
management plans is that they are often so watered down by the time
they are passed, that they are virtually ineffective, having no
real control over anything. It is often posslble for a comprehensive
plan to be in existence, but due to political realitles, for the
plan and 1ts implementation to be continually compromised. The
Delaware coastal zone act established a black and white, detalled
plan to deal with the most important and pressing need of the

Delaware coastal zone - that of dealing with the heavy lndustrial
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development planned for the area, There are no "grey" areas that
would enable political concessions to be made that would destroy
the effectiveness of the plan. This was a bold and effective step
in coastal zone management, and, although not encompassing all

development, enables somethling very real to be done about coastal

zone problems.
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