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ABSTRACT

The paper anticipates the problems 1likely to arise
concerning maritime delimitations in Africa. It looks at the
few boundariea already delimited, then seeks to identify the
compelling reasons to establish maritime boundaries, such as
the presence of an important transboundary resource (fish,
oil, phosphates, polymetallic nodules). Excessive claims by
African states are examined, aé well as Africa’s basic
philosophy on delimitation and general configuration of the
African coastline. S judicial decisions on maritime
delimitation are studied for the clues they yield, and their
possible application to situations in Africa. All in all,
the African continent shows a greater diversity of boundary
issues than anywhere else in the world. The carving up cf
the coast by rival colonial powers has resulted in «n
unusually high number of land-locked and geographically

disadvantaged states, and these are likely to exert praassure
on the more advantaged coastal states. The main problem area
identified is the Eastern Gulf of Guinea, with the overlap
of £five atates’ clainms, position of several islands, and
presence of oil. A "regional' colution applicable Lo all

five states involved will need to be worked out.
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To this date, only five maritime boundaries have been
delimited on the African continent south of the Sahara. Four
of these wvere negotiated by agreement. The fifth, between
Guinea and Guinea-Bissau, was troubleaome and engendered a
diaspute, eventually settled in 1985 by a Tribunal composed
of three Judges of the International Court of Justice. The
general tendency is to refrain from boundary delimitation, a
complex, time-consuming and .xp.ysiv. procedure, unless a
compelling reason forces the atates out of their ocean flux.

This paper proposes to perform an exercise in “marine
asciencae fiction" by anticipating the problems likely to
arise concerning the future delimitationa of the 33 coastal
atatea considered here (for the complete liat of theaa
states, see exhibit # 2)., It first takes a brief look at the
boundariea already delimited (chapter 1). It then aseka to
identify the ‘compelling reasona™ to eatablish a maritime
boundary, such as the presence or anticipation of an
important tranaboundary offahore resource (chapter 2.
Chapter 3 examinea other factora which play a role in
delimitation, such aa excesaive claims by statea ; chapter 4
looka to Africa’s basic philoacphy on delimitation, to the
extent that Africa can indead by viewed as a regional
entity, with a shared outlock on the isauve ; cluea are

provided in the commentariea by atates and their variocua



formal proposals, such as thoae leading up to the relevant
delimitation articles of the Law of the Sea Convention.
Chapter 5 1is concerned with geography and the general
configuration of thea African coastline. Several landmark
judicial decisions on maritime delimitation are examined, in
the hopes that thesae yield clues on how certain African
situations could be handled, notwithatanding their
geographical uniqueness. The conclusion sums up the main
geographic areas identified in the course of this paper, and

in which delimitation will pose the greatsst challenge.



CHAPTER 1

BOUNDARIES ALREADY SETTLED

Introdugtion

Map # 1 indicates the five maritime boundaries already
delimited. The two established in 1975 between Gambia and
Senegal, and Kenya and Tanzania, follow a parallel of
latitude, except in the immediate vicinity of the coast.
Parallels of latitude produce inherently equitable results
when applied to a coast which essentially assumes a North-
South direction, since the method attributes to each state a
maritime area that is almost exactly proportional to the
length of itas coastline. It has been applied on the West
coast of South America, but obviously produces inequitable
results when the general direction of the coast assumes an

East-West direction.

nar n w G ~-Bissau a ne

This was established (see Map # 2) prior to both states’
independence, in an exchange of notes on 26 April between
France and Portugal (1), The maritime boundary is presumed
to be satill 1in force, since boundaries devolve upon
successor states under general international law. This rule
has been codified in the Vienna Convention on the Succeasion
of States in Respect of Treaties. The Organization of

African Unity (0OAU), established in 1964, alsc resolved that



its members should respect tha boundaries existing upon the
achievement of independence. Senegal gained independence on
Auguet 20, 1960, while Portuguese Guinea became the atate of
Guinea-Bissau on September 10, 1975.

The territorial sea boundary was defined in the Exchange
of Notes as a 240-degree azimuth drawn from ‘“the
intersection of the extension of the land boundary and the
low-water mark, represented for that purposae by the Cape
Roxo 1light". The outer 1limit of thia boundary waa not
spacified. Senegal, after claiming 150, now claims a 12
nautical-aile limit and a 200 nautical-mile Excluaive
Economic 2one. The boundary between the reapective ahelf
aresas is consaidered to be the extenaion of the territorial
asea boundary.

This boundary is not based on the aquidisatance principle,
and appears to be perpendicular to the general direction of
the coast. Since the issue of equidistance will arise in the
course of this paper, it is useful to explore the concept
and itas implicationas here. An egqujidigstance 1ling may be
described as one which leaveas to each of the parties
concerned all those portiona of maritime area that are
n.af.r to a point of ita own coaat than they are to any
point on the coast of tha other party. The method tenda to
produce inherently equitable results when applied ¢to a
convex coaat. But with a concave coast, it does not achieve

a just and squitable apportionment of the shelf, since the



line is pulled inwards, in the direction of the concavity.
1f two such equidistance lines are drawn at different pointas
on the concave coast, they will inevitably meet at a
relatively short distance from the coast and cause the
continental shelf area they encloae to adopt the form of a
triangle. The effect of the triangle ia to “cut off"” the
coastal state from the areas of the continental shelf
situated beyond the triangle yet in front of its coast. This

causes the state to be '"shelf-locked".

Ihe 1975 maritime boyndary between Gambia and Seneqgal
On 4 June (2), the two governments signed an agreement
dalimiting their maritime boundariea (see Map # 3).
Inatrumenta of ratification were exchanged, and the Treaty
entered into force on Auguat 27, 1976. Gambia haas an
Atlantic ocean coastal front which is only 32 miles long,
and the atate is bordered on all its land sides by Senegal.
As an enclave, it needed to negotiate both its northern and
southern maritime boundary with the same state : sonogel.
The northern boundary followed the parallel of latitude
13 degreea 35’°’36™ North to an undetermined ocuter limit.
Senegal claims a 12 nautical-mile territorial sea and
Gambia, a 200 nautical »ile territorial sea. Neither appears
to claim an Excluaive Econon;c Zone. The southern maritine
boundary was more complex, conaisting of three segments. The

firat ran in a southwesterly direction for 0.70 miles, then



turned to the northweat for a further 0.11 milea, finally
extending West along the parallel of 13 degrees 03’ 27* of
North latitude. Thia negotiated method waa deemed by both
parties to result in an equitable soclution. Whether the
negotiated reault, and near-shore variation reflected a
recognition by Senegal of Gambia’s 1limited aize ias
imposaible to say without internal information from the

negotiations.

The 1975 maritime boundary between Kenva and Tanzania

On 17 Dacember 1974, teptes.ntativ.s of the Republic of
Kenya sent a note to the United Republic of Tanzania
proposing the terma of an agreed delimitation of the
boundary between their respective territorial wateras. The
Tanzanian Government, on 9 July, accepted their terms. The
agreement (3) constituted by this Exchange of Notes entered
into force on that day.

The maritime boundary follows the latitude o£_4 degrees
40’ 352" of Latitude South, i.e. the latitude of Raa Jimbo
Beacon, or terminal point of the land boundary between Kenya
and Tenzania. But near shore in the Pemba Channel area (see
map # 4), the boundary consistas of three segments. The first
runa in a southeasterly direction to point A, 12 nautical
nilea away. This segment is at an equal diastance from two
satraight baselineas connecting Raas Jimbo to Kisite Island

(Kenya) and Raa Jimbo to Mwamba-Wamba Beacon (Tanzania).



Points B and € have been situated in areas where the 12-
nautical mile arcas drawn from Mpunguti ya Juu lighthouse
(Kenya) and Ras Kigomasha (Pemba Island, Taenzania)
intersect. The diamond-zhaped geometrical figure thuas formed
is at the origin of the artificially established point X.
Segment A-B has besen created by drawing an arc from this
point. The resulting boundary, a mixture of delimitation

methodologiea, was satisfactory to both partiea.

The 1980 mwaritime boundary between France (Reunion) and
Mauritive

On 2 April, the two governments signed an agreement (4)
delimiting their respective maritime possessiona in the
Indian Ocean. This entered into force on that date. The
boundary ia 364.8 nautical miles long and consists of seven
turning points arranged in a northwest-aoutheast direction
(zs@ee map # S). It is basically a median line, which the two
parties agreed constituted "an aquitable ayatem of
delimitation®™. |

Intereastingly, the boundary does not extend as far as the
island of Tromelin, a French island to the North,
administered from Reunion. Tromelin is the object of a claim
by Mauritius. The position of Pi, the northernmost terainal
point of the boundary, then becomes self-explanatory : it is
equidistant from Saint-Denis (Reunion), Tromelin and Flat

Island (Mauritius), and thus does not tackle the issue of



conflicting claims at all. Other claims in the area involve
tha French Eparses Islands in the Mozambique Channel, which
Madagascar asserts are hers. This is controversial aince
France retains important interests in itas dependencies and
overseas territories, especially in the Indian Ocean where
it maintains a permanent flset. The Eparsesa generate a large
Exclusive Economic Zone, with waters known to contain
polymetallic nodules.

The 1985  maritime deljimitation case Dbetween Guines and
Guinea-Bissay

This was the firat time two African states south of the
Sahara agreed to entrust an Arbitral Tribunal with
delimiting their maritime boundary. The Award was made on 14
February and consisted of three segrents (see map # 6).

Tha firat followa a southweat direction along the Pilots
Passage ; the second conforms to the parallel of 10 degrees
40’ North, as far as 12 niles West of the Guinean island of
Alcatraz ; the third is definaed as the 236 degree azimuth
continued to the outer 1limit of the maritime territories
recognized under general international law.

Tha case hingad around the interpretation to be given to
th.v final paragraph of Article 1 9£ a Convention of 12 May
1886 between France and Portugal which delimited their
respective possessions in West Africa :

Portugal will possess all the islands included
between the meridian of Cape Roxo, the coast and the

southern 1limit formed by a 1line following the
thalweg of the Cajet River, and afterwards turning



towarda the south-weat acroas Pilots Passage, where

it reaches 10 degreea 40’ North Latitude, and

followa it as far as the Meridian of Cape Roxo (3).
Guinea-Bissau took the view that the only purpose of the
“southern 1limit"” was to deaignate the ialanda belonging to
Portugal - a form of geographical shorthand which avoided
the need to name all the islanda. Guinea argued that thias
limit represented a general maritime boundary, turning to
the Preparatory Work and general circumatances in which the
1886 Convention was concluded.

The Tribunal observed that in the term "the aocuthern
limit formed by", the word "1limit" might signify "“boundary®,
although this was not necessarily the case. It decided in
the end to conclude that the 1886 Convention did not
astablish a maritime boundary. But it threw out equidistance
as a method of delimitation ; since the coasta of the two
countriea were concave, the equidistance line claimed by
Guinea-Bissau would cut off Guinea‘s maritime area in front
of itas coasta and tend to enclave it between the maritime
areas appertaining to Guinea-Bissau and Sierra Leone.

The Tribunal used the "southern limit"” from the terminal
point of the land boundary to Alcatraz Island. But beyond
Alcatraz, it passed from the short coastline to the long
coastline, deciding to focus upon the entire Weat African
reagion, and its generally convex shape. It concluded that an
equitable delimitation established within this regional

context -~ a novelty in arbitral law - would be adaptable to



Atha pattern of pressnt or future delimitationa in the
region. Thus it drew a straight line from Almadies Point in
Senegal to Cape Shilling in Sierra Leone. The straight line
from point € +to the southweat was perpendicular to the
Almadies-Shilling line.

nc s "co
boundaries
Why did the states involved in the five boundary
delimitationa ocutlined above feel the pressure to demar-
cate 7 This is not always easy to assess, since the atates
in their official declarations rarely refer to the real
reasaona. Gambia and Senegal, in their 4 June 19735 agreement,
speak of
Being motivated by the principles of the Charter of
the United Nationa and the Charter of the
Organization of African Unity;
determined to establish and to maintain between them
conditions favorable for the development of
cooperation between the Republic of Senegal and the
Republic of Gambia;
desiring to settle peacefully the problem of
maritime boundaries between states (6).
Other declarations are couched in similar official language.
But in the Indian Ocean delimitation between France and
Mauritiuas, one can easily surmise that France was anxious to
establish the extent of both countries' agreement, even if

it meant provisionally setting aside the Tromelin problenm.

Such an agresement would at least provide a legal framework



and set the tone for future discussions arising out of
Mauritius’s claim to the island.

The Guinea/Guinea-Biassau case stemmed directly from an
overlap of offshore o0il concessions : in 1979, Guinea
entered into negotiationas with Union Texas Petroleum
Corporation, an Amarican oil company. On 26 January 1980,
Guinea granted Union Texas an offshore o0il concession
bounded on the North by the 1886 Treaty line of 10 degrees
40’ North Latitude (sesa map # 7). Union Texas and its

partner, Superior 0il Company, invested 11 million dollars

in the offshore concession, and began geophysical
exploration to prepare the assessment (7). MNMeanwhile,
Guinea-Bissau was also developing its hydrocarbon

potential. Esso conducted seismic surveys; further work was
prepared by Digicon Geophyaical Corporation (7). The
exploratory work highlightad the discrepancies in maritiase
areas claimed by both states (8). Clearly, more exploration,
let alone exploitation, could not take place until the

boundary problea was resolved.
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CHAPTER 2

RESOURCES AND MARITIME BOUNDARIES

Introduction

The two examples of the previous chapter serve as useful
indicatora of the cluea we should be 1looking for.
“Compelling reascns” to delimit include the presence of
important, trans-boundary offshore resocurces, both living
and non-living. We turn to these now. Four are especially

important : fish, oil, phosphates and polymetallic nodules.

Eish

Both the Gulf of Maine case and Grisbadarna case between
Norway and Sweden were maritime boundary disputes closely
linkad to the fish resource. The Gulf of Maine case focused
on the Georges Bank. The Grisbadarna case of 1909 concerned
a lobater bank. Relavant factors to explore in the African
context are the upwelling areas along the coast.

The major oceanic currents which play a role in
determining the upwelling areas of the Egquatorial Atlantic
Ocean, are depicted on Map # 8. Details of the seasocnal and
non-seasonal variations in direction and velocity of these
currents are satill not yet fully understood. Map # 9 showa
the upwelling areas on the Weast Coast of Africa. Upwelling,
the vertical tranaport of nutrient-rich deep water into the

photic zZone, ia an oceanographic characteriatic of



‘considerable biological importance. These zZones are among
the most productive offshore areas in terma of living
resource potential. The phenomenon typically occurs along
the western margins of continents, where surface currents
are moving toward the Egquator (Coriolis Effect). It growa
directly out of the relationship existing between the
direction of the current flow and the continental margin.

One area of strong upwelling occurs off the northweat
African coast. The Ekman transport (9) tends to move the
surface water awvay from the coast. Simultaneocusly, water
surfaces upward from the depths near the shore to replace
it. A relatively wide continental shelf stretching from
Senegal to Sierra Leone, and large differences between mid-
ocean and coastal temperatures contribute to the effect of
the upwelling being felt several hundred kilometers off Cape
Verde and Senegal, although there are considerable seasonal
variations.

The region represents the sixth most productive of the
world’s 17 major fishing areas (10). Biological eatimateas
indicate that the MSY is in the vicinity of 4 million tonneas
(l11>. The fisheries here are eapecially complex, due to
their migratory and multispecies nature, and fact that
historically they have been exploited by many nations. The
transboundary stock travels up and down the coaat of
Mauritania, Senegal, Gambia, Guinea-Biasau, Guinea, Sierra

Leone and Liberia, with no regard for the political



boundariea established by man. It is a classic commons
situation (12 t The fish as a public good are valued by
evaryone and beneficial to all West African countries
concernaed, yet probably no state is prepared to pay the coat
of the upkeep and reproduction of the resource. Fishermen
are free-ridera, benefiting from the ocean for free. With
the increase in the population of West African fishermen and
industrialized fleetas from European and Asian countries,
competition for the 1living resources of the region will
deplete these resources, and the time will come when the
carrying capacity of the ocean will lead past the point of
equilibrium.

The situation calls for regulation, management and
cooperation between the states concerned. Foreign entry into
the market may be barred. The countries may agree to get
together and set up a joint fisheries commission to manage
the transboundary atocks. The exiasting Eastern Central
Atlantic Fisheries Commission (CECAF) could or does already
play such a 1role. Reciprocal agreementa link neighboring
countries with similar interests and mobile fisheries. The
agreementa concern particular areaa of coastal waters (one
such agreement 1links Sierra Leone and Liberia) or certain
species. These agreements usually contein provisions for
cooperation between parties in various sectors connected
with fisheries, such as port facilitieas and coordination of

surveillance and control activities.
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Fishery considarationa, coupled with expanded marine
jurisdiction from the territorial sea to the Excluaive
Economic Z2one , are highly relevant to delimitation. In
these West African atatesa, extension of national
jurisdiction haa had great significance. The new legal
regime altera the ruleas of acceaas to the resource. By
creating Exclusive Economic Z2ones, the states have delimited
areas in which the resources are available to them, and have
craated for themselves the option to evict intrudera from
the 1long term Dbenefits of the fisheriea. To this date, of
the 33 coastal atates of Africa south of the Sahara, 20 have
declared Exclusive Economic 2ones or Exclusive Fishery
Zones. A further 8 have declared territorial seas in exceas
of 12 nautical miles (see Exhibit # 1), ranging from 20 to
200 nautical miles. This leaves out only three atates :
Equatorial Guinea, Ethiopia and the Sudan, with no Exclusive
Economic Zone or "extended" territorial sea declaration. The
issue will be further discussed in chapter 3, relating to
excessive clainms.

Other areas of upwelling appear on the aouthweat coasat,
off Angola, Namibia and South Africa. To the East, Somali
cocastal waters can also be observed to have areas of
upwelling during the southwest monsoon. Two saeasonal
upwellings occurred in 1979 (13), closely related to a
strong western boundary current. They were characterized Ly

high concentrations of surface nutrients, but seemed



restricted to the Somali coast and thua appeared not to have
a direct impact upon other states and maritime boundary

delimitations in the region.

Qil and gas

In Africa, several offshore deposaits of petroleum and
natural gas extend across potential maritime boundaries.
0il, as fish, is a special resource which warrants both

cooperation between atates and delimitation.

) larges or s erv fr 2
Mitchell (14) implies that marine oil and gas could prove

to be the moat dynamic industry in Africa, and Rmore
specifically in Wesat Africa in the near decades. Of course
this would depend on the price fetched by o0il on the world
market. Africa presentas a favorable outlook for the
development of a geological setting 1lending itself to
petroleum prospecta. One of aeven conditionas for the
preaence of oil (15) requires an adequate thickness of
sediments, 1000 meters or more, for the thermochemical
conversion of the organic matter into petroleum under the
effect of both heat (350 to 150 degrees C) and pressure.
Preasure is also required to cause the migration of the
organic matter to accumulation centers. Map # 10 (16> shows
the thickness of sediment above basement on the west coast

of Africa. The dotted pattern indicates the areas of more
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£han 1000 meters of asdiment, 1000 meters being the break-
off point uaad by seismic aurveyoras to separate areas of no
promise from those that may show promiase.

The distribution of the o0il resource ia closely related
to the base of the continental shelf, a favorable asetting
for the genaais and accumulation of petroleum. Drainage from
land and marine 1life fed by upwelling provide an abundant
supply of organic matter ! thus upwelling areas and their
nutrient-rich waters obtained from the ocean depths are
favorable both to fiah and hydrocarbona. On the other hand,
0il formation also requires restricted bottom circulation
and a rapid aedimentation rate, in order to preserve the
organic matter. Crustal mobility of the margin belts
adjacent to the continent account for the thick accumulation
of a variety of =sedimenta, the gradual cooking of the
organic matter under sedimentary overburden, the collection
of the generated hydrocarbons in reservoir beds, and the
developmaent of abundant trapping features through folding,
faulting, unconformities and atratigraphic changes.

Mitchell (17> shows that there ia exploratory activity in
the offshore areas of virtually every Weat African state
(see Map # 11). Of course this does not necessarily imply
the presence of o0il. Cook (18) provides a hierarchy of
designations for reserves by the o0il and gas industry. In
deacending order of certainty, there are v 2@Y vV

(A), which can be calculated from information obtained from



drill holes closely enough spaced in a given field that
there can be little doubt of the continuity between the
holes and therefore, of the amount and recoverability of the
gas or oil; bab serv (B), calculated by
extrapolation, basaed on geologic information and judgment,
from drill holeas that probably extend into other productive
accumnulations:; [=Y-F 91 a@serves >, found outside
productive fields but within formations known to be
productive; and speculative reserves (D), where the geclogic
makeup of the earth’s crust is similar to that of ragions
that have yielded o0il and gas. These may also include
accumulations of too high a cost to warrant recovery under
present conditions.

On the west coast, Nigeria and Gabon are already net oil
exporters, while Cameroon, Ghana, Ivory Coaast and Zaire are
significant producers. Extensive exploration activities are
progressing in Congo, Togo and Benin. The most promising
areas (19) of exploration are the Senegal Baain, Bove Basin,
areas off Sierra Leone, Liberia, Ivory Coast and Ghana, the
Niger Delta (including West Cameroon) and Congo Basin (see
Map # 11)>. The Ivory Cocast alone is estimated to have
reserves of 575 million tonnes (20), and Cameroon is poised
to smerge as the dominating state on the west coast. The gas
reserves of the Gulf of Guinea are probably among the

largeat in the world. Potential resources exist in Namibia,



- 19 -

and in the deltaic areas of the Congo and Niger rivers (21).

On the east coast, extensive axploratory activity has
taken place in the northeast and in Mozambigue, in the
Ruvuma basin located on the north coaat along the Tanzanian
border. Proaspection has alaso occurred in Kenya, Madagascar,
Mauritius, South Africa, the Seychelles, Somalia and
Tanzania (22). Mobil ©Oil was awarded a 30,000 square
kilometer o0il conceasion off the weat coast of Madagascar
(23), on the continental shelf in the Morandova sedimentary
basin. Mauritiuas’s Mascarene Plateau extends south from the
Seychelles for a distance of about 1500 kilometeras, and two
waells have beaen drilled there (24). The survey in Mozambique
comprised 15,200 kilometers of line, both onahore and off
{(25). The results indicate that the sediments in this area
are on the order of 10,000 meters thick. Geochemical work is
taking place in the Zambezi Delta and mouth of the Rovuma
river. In South Africa, no productive fields have appeared
as yet, but gesophysical activity and drilling has taken
place in the vicinity of the boundary with Southwest Africa
and with Mozambigue (26). In the Seychelles, Amoco has
conducted geologic work and drilling and in 1981 held
concessiona covering 18,000 aquare kilometers (27). Somalia
granted two permits in the northern coastal area along the
Gulf of Aden. The blocks were partly on land and partly

offshore. Tests have also bean made in the proximity of the



boundary with Kenya (28). Finally, in Tanzania, the
International Energy Development Corporation obtained an
aresa of 11,942 square kilometers offshore in the Zanzibar

Channel (29).

JBoundary issues c ed by the pres of oil an

The offshore o0il industry on the African continental
shelf is =2till in its early stages. It is atill far too
early to assess the exact extent of ¢the o0il and gas
reserves, but this does not preclude ua from exarmining the
problems raised by these mineral daeposits, especially when
they are of & trana-boundary nature. As liquids, oil and gaa
differ from hard mineral deposits such aa polymetallic
nodules, which the boundary separates into recognizable
independent units. In fact, as a resource they are far more
like fish ! exploitable, wholly or in part, from either side
of the boundary 1line. Oil deposits are characterized by a
complicated equilibrium of rock pressure, gas pressure and
underlying water prassure, so that extracting gas or
petroleum at one point unavoidably changea conditions in the
whole deposit (30)., This createa an immediate risk of
wvasteful action, which cannot be resclved by applying
traditional principles of sovereignty over natural
resources and territorial integrity. The states concerned
nust both cooperate in the exploration and exploitation of

these deposits, gand aimultanecusly delimit their boundarias.



We saw in the previous chapter how the Guinea/Guinea-
Bissau casae stemmed directly from an overlap of offshore oil
concessiona granted to rival oil companies carving up the
Wast African coast. Another possasible future boundary
delimitation case involves Zaire and the Cabinda territory
of Angola. In Z2eaire, (see Map # 12>, the Gulf group, active
in carrying out exploration, has discovered a naw field. The
Esso group holds a large block comprising 99,000 square
kilometers. Both groups produced significant amounts of oil
in 1981 (31>. liowever Zaire, with itas short coastline, is
clearly a geographically-disadvantaged state, and the
“"maritime boundary* appearing between the two territories on
Map # 12 is presumably a concession line separating the
activities of the o0il companies established in Zaire from
that operating in Cabinda, namely the Cabinda Gulf 0il
Company, which has discovered several important fields such
as Livuite, Kambala and Takula. Thia line is certainly not
the result of an agreement between the two governments
involved, and it would be useful, if such information were
indeed available, to see whether the 2Zaire government,
alerted to the situation, has opposed it or whether it has
implicitly acquiesced. The 1line ia detrimental to Zaire,
since it cuts off a 1arg§ section of the already limited
natural prolongation of its land mass.

0il deposits situated 1in areas claimed by two or more

states appear not to be subject to clearly defined rules.
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The unity of the deposit has not often served as a guide for
countriea preparing delimitation agreements, nor has it been
much used by arbitrators called in to resolve disputes.
Perhaps one problem is timing ! a state is not always aware
that a deposit extends across its maritime boundary into a
neighboring =state’s continental shelf. But when this is
known, its duty would be to supply the neighboring state
with the information, prior to exploitation. Actually, a few
very rarae delimitation agreements anticipate the possibility
of a shared o0il deposait. One such agreement is the exchange
of notea in 1960 between France on behalf of Senegal and
Portugal, on behalf of Guinea-Bissau, creating a general
obligation to ‘'favor, as appropriate, mutual cooperation
between natural or juristic persona authorized to exercise
rights on one side or the other"™ of the maritime boundary
(32). Thia again raises the queation of why that particular
boundary was delimited at the time, if o0il waa not the
principal catalyst.

A brief summary of this section on oil would need to
highlight the *“difficult areas”™ in connection with the
resource. Diaputed areas are becoming more numerous with the
oxt‘nsion of national marine jurisdiction to 200 nautical
miles. Most 200 nautical-mile Exclusive Economic 2Zone
declarationas bring these potential hydrocarbon areaa of
natural prolongation of the coaatal statea’ land mass under

the jurisdiction of the coastal atates (see map # 13). Two



problems need to be addressed : the delimitation of the
lateral boundaries between states in accordance with
internationally agreed guidelines, and the question of the
broad-margin stateas such as France, Madagascar, Mauritius,
Namibia and Somalia, whose base-of-zlope line is more than
200 nautical miles from shore (see map # 13). They could
thus lose large potential petroleum-bearing areaas. What
would be their natural rights concerning these areas, which
after all clearly conatitute the natural prolongation of
their land mass ? How could thias affect boundary
delimitations in the future ? Would these resources become a
part of the international domain ? This legal uncertainty
will eventually disappear with the coastal states
enforcement of their claims in order to begin exploitation.
The preassure will lead to agreements which will in turn

effect the maturing of the law of delimitation.

Phosphates

This easential raw material for fertilizer has been
discovered in several offshore areas of the African
continent (see Map # 14). Since the consumption of phosasphate
is increasing at a rate of about 6.3% a year (33), it is
clearly important to discover the potential reserves.

Phosphorus in the form of PZO is found as a precipitate in

S

nodules, as a thin crust on the continental shelf and on



banks at depths above 1000 meters. The exact process of
formation ias not yet clear but the depoaits seems to be
associated with upwelling ocean currents, such as the
Benguela off southweatern Africa (see Map # 8). Deposits of
phosphorite in nodules or bedded crusts may be found in
water close to the edge of the continental shelf.

Morocco and South Africa are the two major African
producera. The Morocoo deposits extend into Western Sahara,
an area of uncertain political status. Other deposits are
distributed mainly in Guinea, Ghana, and the deltaic areaa
of the Congo and Niger rivers (34). A further supply of
phosphates by other satates will depend on the coat of the
technology needed to mine and extract the mineral and
manufacture the fertilizer. The geologic distribution of
phosphate rock is beginning to be understood with the result
that a sacientific base can be established for a worldwide
assessment of major phosphate resources and a search for
undiscovered ones.

Some deposits are transboundary, extending from Western
Sahara to Mauritania, from Ghana to Togo and Benin, and
Namibia to Socuth Africa. Since it is highly unlikely that
every African coastal state will have an economic phosphate
deposit of substantial saize, a shortage will occur which
will 4increase the importance of the transboundary deposits,

and possibly lead to boundary delimitations between states.



Polym liic nodules

Among the most important sediments on the deep ocean
floor in terms of future economic potential are the
polymetallic nodules. The major components are MnO2 and

Fe205;

other economically significant concentrations
include copper, cobalt and nickel. One large African deposit
is situated in the 1Indian Ocean where good grade nodules
have been identified, but remain essentially unexplored (see
Map # 14). While most of the nodule deposits are in areas
beyond national jJurisdiction, some rich depositas are to be
found within the jurisdiction of a number of islands such as
Mauritius, and maybe France, in the Indian Ocean. It is
possaible, therefore, that the international seabed mining
system applicable to deep seabed mining of polymetallic
nodules might have to compete with national undertakings
(35>. This issue will be further diascussed in chapter 4,
dealing with Africa’s basic philosophy and responses to the
seabed mining regime proposed by the Law of the Sea
'conference, and its possible effects on boundary

delimitation.

Conclusion
The control of resources is an essential element of
political power. We have focused on those we judge to be the

four most important ones, although the continental shelf



provides many others such aas sand and gravel, calcium
carbonate, cocal, barite, diamondsa, tin, sulphur, salt,
scheelite, iron, sands and coral (36). It is a time of
changing perceptions, evolving geopolitical resource
astrategiea and +the appearance of a new reaource, the
polymetallic nodules, potentially major if the appropriate
technologies can be developaed. For the Third World and the
African continent in particular, access to these resocurces
is essential and will allow the individual states to avoid
exclusive reliance upon the land-based producers of the
minerals in question. But in the proceas of gaining access,

the states will need to take a position on delimitation.



CHAPTER 3

EXCESSIVE CLAIMS BY AFRICAN STATES

t ction
The practice of a number of African statea, whethar newly
independent or not, is marked by unilateral assertions of
national jurisdiction over 1limite wider than the accepted

and traditional norms defined in the most recent Law of the

Sea convention. Conflicting areas of 3jurisdiction arae
appearing. A claim to one area may overlap and erode the
other. Assertion of wider territorial 1limits may even

extinguish the concept of the continental shelf (37). Ve
need to 1look at a variety of "exceassive claims' and their

effect on boundary delimitations.

a) Straight baselines

Baselines are normally measured from the low-water line
along the cocast. But the Law of the Sea Convention provides
for a number of derogationa from the general rule, the moat
important of which ias contained in Article 7 on straight
baselinas : where the coastline ias deeply indented, or where
there is a "“fringe™ of islands in close proximity to the
coast, the baseline according to paragraph 1 may be drawn by
jJoining appropriate points. In deltas or other areas of
unstable coastline, the article permita the drawing of

baselineas along the furthest meaward extent of the low-water
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line, and provides that thia baseline will remain effective
despite subsequent raegression of the coast. Paragraph 3
requires that straight baselines muast not depart to any
appreciable extent from the general direction of the coasat,
and that the sea areaas 1lying within the line muat be
sufficiently 1linked to the land domain to be aubject to the
regime of internal waters. Paragraph 5 contains an important
proviaion @ in determining appropriate pointa for drawing
straight baselinea under paragraph 1, account may be taken
of economic interests peculiar to the region concerned, the
raality and importance of which is clearly evidenced by long
usage. Straight baselinea may also reflect “relevant
geographical peculiarities"™ such as reefs (article 6), bays
(article 10), ports (article 11), roadateads (article 12),
and low-tide elevations (article 13) (38).

These provisions have the effaect of including aignificant
new maritime areas under the heading of "internal waters”™,
and of puashing further seaward the outer 1limit of the
territorial sea, contiguous =zone and Exclusive Economic
2one. This is of importance to many African atatas intent on
expanding outward as mnuch as possible in order to include
the mnore productive 1living and non-living resources.
However, the atraight baselinea are sometimes drawn off
coastlines which' are neither deeply indented nor cut into,
as required by article 7, nor have a fringe of islandas along

the coast in their immediate vicinity. Other baselines are
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too long if measured againat the yardstick of the 1935
Norwegian delimitation method approved by the International
Court of Justice (39).

A comprehensive review of state practice with regard to
the use of straight baselines in Africa will highlight some
of the effects of these baselinas on maritime boundary
determinations. Opposite states seem particularly vulnerable
if lesa than 400 nautical miles apart. What followa is an
analysis of the practice of 8 states which declarad straight
baselines between 1963 and 1972, for reasons which were not
always clear.

The first to do so was Madagascar. The government decreed
on 23 February 1963 that the territorial asea of the atate
would be 12 nautical miles, measured from straight baselinea
for most of the coast. The 37 straight baselines totalled
1,577.3 nautical miles in length, with the average measuring
42.7 and the longesat, 123.1. It was questionable whether the
coast of Madagaacar gualified for the uvae of a straight
baseline regime since, except in the northwest and northeast
coast where it could meet the definition of “deeply indented
or cut into™ or "fringed with islands'", the coastline wasa
relatively smooth. However, large areas of reef appeared to
be widespread along the western coast. The result is an
increasad area of internal waters behind the reefs and,
consequently, an extension of the territorial sea, pushed up

to 30 nautical milea (40) in 1973, now back to 12 nmiles.
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The government of Guinea created a peculiar single 120
nautical-mile closing baseline along ita entire coast on 3
June 1964 <(41). This was however revoked in time for the
Guinea/Guinea-Bissau case of 1985. The decree alsao
unilaterally established sea boundaries with what was then
Portuguese Guinea to the north and the independent Sierra
Leone to the south, following parallels of latitude. These
parallels were to be Guinea’s case in front of the Arbitral
Tribunal of the Hague. The one straight line is unique,
connecting the northernmost Guinean island to the moat
seaward southern island of Tamara. No terminal point is
provided and the line could presumably extend beyond Tamara
to a point in the ocean, on the unilateral sea boundary with
Sierra Leone. If so, an additional 37 nautical miles would
produce a total length of 157 nautical miles.

The coastline of Guinea could hardly be defined as
““deeply indented and cut inte*, nor "fringed with islands*,
but the baselines did mark the limit of shoal waters for ita
entire length, with the exception of a bay-like indentation
(Taboria), where the straight baseline was 14 nautical miles
from shoal waters. It is admittedly difficult to determine
what Guinea’s rationale was in employing this straight
baseline, which did not include Alcatraz Island and
associated rocka and 1low-tide elevations situated out-
side. The net effect of the baseline on boundary

delimitation was to be guite minimal.
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Portugal decreed straight baselines in its three African
colonies of Mozambique, Angola and Guinea (42) on 22 August
1966. Mozambique’s straight baseline aystem (43) consisted
of five sections, three of which were reastricted to "bay"
closings. One, the harbor of Lourenco Margues (44), did not
meet the requirements of a legal bay. The longest sagment
measured approximately 60.4 nautical miles. Two segments
deviated from the general direction of the coast by more
than 15 degrees, but segments correctly reflected the
preaence of the numerouas shoalas and reefs. Possibly, the
deviations from the norm resulted from positional
difficultiea rather than intent, and the effect on
delimitation with opposite statea such as Comoro, Madagascar
and France (Reunion) appears limited.

Angola drew four segments (45), the total length of which
was 46.8 nautical miles, out of a total natural coastline
(including Cabinda) of more than 800 nautical miles. These
baselinaes closed off natural indentations on an otherwise
featureless shoreline » but did not always meet the semi-
circularity requirement of the 1958 Geneva Convention on the
Territorial Sea and Contiguous Zone, which Portugal became a
party to on 10 September 1964.

Guinea-Bissau (46), the ¢third of the former Portuguese
colonies, 1is a special case since 2/3 of its territory is
completely masked from the open ocean by the several hundred

islands of the Bijagos Archipelago. The straight baselines
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joined the outermoat points of the closing islands, which
changed the main axis of the coaat, hitherto aligned in a
northwest/southeast direction (see Map # 15). The result was
a shift of the equidistance line more to the south, to
Guinea’s detriment. The 11 straight baseline =segnents
totalled 153.95 nautical miles in length, with the longesat
measuring 29 nautical miles. Some points used were in fact
in the sea (47), which ia unuaual. Law number 3/78 of 19 May
1978 <(when Guinea-Bissau became independent) amended this
baseline sasystem (48). In the Guinea/Guinea-Biaaau caae of
1985, Guinea-Bissau seemed poised to make a coastal
archipelagic clainm.

On 21 January, 1967, Mauritania decreed a straight
baseline which measured approximately 89 nautical miles. The
enclosed waters, while forming a major indentation of the
Mauritanian coast, did not satisfy the semi-circular
requirements of a bay (49). The baseline ‘*atraightened
out™ a hitherto more concave coastline. This coul& have an
effect on lateral delimitations with the Western Sahara and
Senegal if the equidistance method is used : the two
egquidistance lines drawn from the two land terminal pointa
would normally have met at a shorter distance from the
coast, thereby granting the two neighboring atateas a larger
share of the maritime area.

On 16 April 1970, Mauritius (50) established the

legislative basis for a system of straight baselines but did
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not draw them on a chart. We can only surmise Mauritiua’s
claims. The Act of Parliament occurred a full 10 years
before the 1980 maritime boundary delimitation with France
{Reunion), referred to in chapter 1. Mauritius is composed
of several island territories, some situated up to 650 miles
from the principal island (see Map # 16). To the north lie
the two narrow Agalega Islanda. Reefs and atolls are
plentiful and could serve as low-tide elevations for the
establishment of satraight baselines, providing a permanent
structure such as a lighthouse has been constructed on thenm,
in accordance with the Convention on the Territorial Sea and
Contiguous Zone which Mauritius became a party to a little
later, on 5 October 1970. Mauritius cannot claim an oceanic
archipelago, due to the isolation, small size and nature of
its islands. Straight baselines can thus only apply to the
individual island groups, and this limits the extent of a
possible increase of internal waters, and effect on
delimitation with neighboring atates.

Senegal created a straight baseline system for
approximately 2/3 of ita coaatline on S July 1972 (S1). Thia
was a conservative system, even though the coastline from
which the saystem developed did not appear to be either
deeply indented nor fringed with many islanda. The river
mouths (Senagal  river, Salun, Jumbas, Casamance...) were
closed in accordance with the proviaions of the Convention

on the Territorial Sea and Contiguous Zone signed by Senegal
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on 25 April 1969. The effect of the few encroachmenta upon

the territorial sea appeared to be minimal.

of the 33 coastal stateas considered here, 8 have
eatablished straight baselinea, come of which can be deemed
excessive. More states appear later in this paper, with
claims to excessive “archipelagic baselines'" (see page 49).
Other states, though their claims are less publicized, have
established bay closing lines. Cameroon is one example, with
a decree dated 25 June 1962. Djibouti claimed baselines
closing the Gulf of Tadjoura on 9 January 1979. Ethiopia
created undefined straight baselines around the Dahlac
Archipelago on 25 September 1952. Both Somalia and the Ivory
Coaat produced enabling legislation for the eatablishment of
atraight baselines on 10 September 1972 and 17 November
1977, but appear not to have proceeded to the implementation
phase. Kenya constructed a straight baseline aystem on 16
May 1972 and simultaneously claimed Ungwana Bay as an
historic bay. The Seychelles gave itself the authority to
designate hiastoric waters on 1 August 1977 but has
apparently not proceeded further along this front. Nor has
the Sudan, authorizing the drawing of straight baselines
under specified circumstances on 31 December 1970. Tanzania
set up straight baselines on 24 Auguast 1973 two years prior
to its delimitation agreement with Kenya. We do not know

what these are, but the maritime boundary agreement did
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eatabliah straight baselineas for each country in the
immediate vicinity of the boundary area, although some of
thesa basaelines did not appear to influence the course of
the boundary (52).

In ahort, there are a number of unchallenged breaches of
the =pirit and letter of article 7 of the Law of the Sea
Convention, which all the African atates aigned. This shows
that the atates do not feel compelled to make their maritime
claima satrictly conform with the rulea of the Convention.
Moreover, the abuse of these rules has not provoked a
serious dispute, perhaps because in the preaent situation of
flux, the state claiming excesaive baselines typically is
not able to strictly enforce ita regulationa in the
additional maritime territory gained. In no African state
south of the Sahara is there a potential "Libyan situation",
where a militant state would use straight baselines aa an

instrument of offenaive policy.

b) The territorial sea

There is an important divergence in state practice with
regard to the seaward 1limits of the territorial sea in
Africa aouth of the Sahara. Of the 33 states cénaidered
here, 14 have claimed territorial seaas in exceas of the norn
of 12 nautical mile reflected in atate practice in other
regions, a norm which was confirmed by UNCLOS III. The

complete list of these states and their claims appears in
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Exhibit # 1. The claima are cleearly related to concern over
exclusive fishing rights (53). Since the African delegates
adopted the positions of UNCLOS III, there is a discrepancy
between the international and national levels, where the
acta are inconsistent with the atipulations of the 1982
Convention. This reflects the emergence of a strong sense of
nationalism in these developing statea and their demand for
control over activities in adjacent coastal waters.

But what of tha lateral boundaries with neighboring
states ? Thias 1is deemed of secondary importance. Judging
from the paucity of lateral territorial sea delimitationa in
Africa s=south of the Sahara (see chapter 1), the developing
states of Africa are more intent on expanding outward than
laterally. This has much to do with wanting to consolidate

their independence from Europe, at thias atage in time.

¢) The contiquous zone

In this area, contiguous to the territorial sea, the
coastal state axercises certain 1limited and defined
competences, mainly administrative and police

functions, necessary to prevent and punish the infringement

of its fiscal, sanitary, customna and immigration
regulations. The concapt appeared when the narrow
territorial sea advocated by international 1law was

considered insufficient to accomodate the growing interests

and needs of coastal statea (54). The state practice which
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energed became sufficiently developed to become codified in
the Geneva Convention on the Territorial Sea and Contiguous
Zone.

A number of African states promulgated contiguous zones
in their municipal legislations in accordance with satate
practice. There was however no uniformity in these
legiaslations. For example, section 3 of a 1969 amendment of
Gambia’s territorial aea and contiguous zone provided that

the Gambia may in the zone of the high seas
contiguoua +to the territorial sea of the Gambia and
extending aeaward to a line 18 nautical miles from
the 1low-water mark exercise control necessary to
prevent and punish the infringement of any law or
right of the Gambia (55).
This was beyond the 12 miles advocated in article 24 of the
Convention on the Territorial Sea and Continental
Shelf. Djibouti established a 24 nautical-mile contiguous
zone on 9 January 1979. Gabon passed enabling legislation
for one on 12 Jahuary 1963 but never specified its limits.
South Africa has a 12-mile contiguous zone for customa and
sanitary purposes. Sudan established an 18 nautical-mile one
in 1970. Other statea, however, which include Nigeria and
Cameroon, feel that the contiguous zone should be abandoned
in the 1light of the emerging concept of the Excluaive
Economic Zone. Senegal, in 1970, repealed its 1961 law
concerning its 12 mile-contiguous =zone, and the general

tendency today is toward a zone serviceable within the

Excluasive Economic Zone. Problems of delimitation linked to



this maritime area are thus usually subsumed under the

Exclusive Economic Zone or continental shelf reginme.

d) The Exclus ve Economic Zone

The Excluaive Economic Zone is a recent zonal arraeangement
which emerged from UNCLOS III Within its Exclusive Economic
Zona, the coastal state has sovereign rights over the
natural resources of the seabed and subsoil and of the
super jacent waters, as well as jurisdiction with regard to
marine scientific research, marine environmental protection
and preservation, and the establishment and use of
artificial islands, installationas and satructures (56).
Exhibit # 1 shows that out of the 33 states, 4 declared
exclusive fishery =zones : Gabon (150 n.m.), Senegal, South
Africa and Zaire (all 200 n.m.). A further 15 declared 200
nautical mile Exclusive Economic 2Zones. Only Madagascar,
with a 150 nautical-mnile assertion, has claimed lesa. 7
states have declared territorial seas of 200 nautical miles.
A further 7 have claimed territorial seas in excess of 12
nautical miles. Only 3 states have not made any “extended™
claimas (see page :15).

It is hardly surprising that so many African states have
declared extended zones beyond the territorial sea since
they were the ones, with the Asian states, to define and
advocate such zZones. They have oriented it toward

development, the protection of the environment and the
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interestas of the developing statea (57). The Exclusive
Economic Zone concept tends to be closely identified with
the territorial sea concept (58), and there is a feeling
that it is simpler and more logical to claim a territorial
sea of 200 nautical miles (59) rather than an EEZ2. Only 11
African states conceived of their EEZ as being distinct from
their territorial sea (60).

EEZs will require a large number of new maritime
boundaries, in Africa as elsewhere. How does the “creeping
jurisdiction® outlined above affect delimitations ? To some
extent, it erodes the requirement of certainty and
predictability of norma of international law, and again
highlights the conflicting interests of the domestic and
international levels. But the basic similarity of responses
in African stateas forebodes well for future lateral boundary
delimitationa. After all, only one dispute was ever brought
to a Tribunal : the Guinea/Guinea-Bissau case. Madagascar,
through the effect of an “insufficient claim"™ of 150
nautical miles, even seems at a disadvantage in its future
negotiations with opposite states. Other maritime
delimitationas likely to come into exiatence if all opposite
and adjacent coastal countries declare 200 naut;cal-mile
economic or fisheries =zones would occur in the Mozambique
Channel on the east coast and in the Red Sea. The states
involved face one another across distances of leas than 400

nautical miles, and share a common continental shelf.



e) @ continental shelf

Under article 76 of UNCLOS 111, ti:e continental shelf of
a coastal state comprises the seabed and aubsoil of the
submarine areas that extend beyond its 'territorial sea
throughout the natural prolongation of its land territory to
the outer edge of the continental margin, or to a distance
of 200 nautical miles from the baselines from which the
breadth of the territorial sea is measured, where the outer
edge of the continental margin does not extend up to that
distance. The outer edge of the continental margin, in turn,
is defined as comprising

the submerged prolongation of the land masa of the
coaastal atate, and consiate of the seabed and
subsoil of the shelf, the slope and the rise. It
does not include the deep ocean floor with its
oceanic ridges or the subsoil thereof (61).

Under article 77, all coastal states are psrmitted to
exercise sovereign rights over their continental shelvea for
the purpose of exploring and exploiting their natural
resources. These include non-living resources, but sedentary
species as well.

The continental ahelf of Africa south of the Sahara tends
to be narrow (see Map # 13), thus making the continaent
generally ‘disadvantaged’, aexcept for offshore areas off the
Gulf of Guinea, Namibia, Angola and South Africa on the wesat
coast, and the maritime regions close to Reunion,

Madagascar, Mauritius and Somalia on the eaat coast. It is

to be expected that virtually all +the African sastates



considered here will delimit their shelves by measuring 200
nautical miles from the baselines, making them co-extensive
with their Exclusive Economic Zonea. Thia is already true of
four states, but the extent of the continental shelf is not
apecified at all (see Exhibit # 2) in 17 of the 33 atatea.
Only 6 states became party to the 1958 Geneva Convention on
the Continental Shelf. 4 were willing to adopt the
convention’s unprecise definition of the outer limit, "“to a
depth of 200 meters or to a diatance that admita
exploitation" : Ghana (1973, the Ivory Coast (1970),
Liberia (1969) and the Sudan (1970). This 200-meter depth,
howaver, waa liable to fall within the territorial sea of
some states, while 1in others, well beyond 200 mniles.
Distance that admitted “exploitation™ depended on
technological capability which varied in time, and would be
restricted to thnose possessing it. Practice by the remaining
states ranged from states making & claim without specifying
an outer 1limit <(Gambia) to a claim of 100 nautiéal mnilea
(Benin in 1968), and 150 neutical miles (Madagascar in
1973).

Thus the claima generally tended to restraint, although
the Law of the Sea negotiations (see chapter 4) did witness
certain propoasals on the part of the African stateas which
argued for extinded jurisdiction, to wit Mauritius, and
saven other co-sponaors :

The continental shelf of a coastal state extends
beyond ite territorial sea to a distance of 200
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nautical miles from the applicable baselines and
throughout the natural prolongation of its land
territory whiere such natural prolongation extends
beyond 200 miles (62).
Mauritiuve, Madagaascar and Senegal all adhered to this
“natural prolongation”™ doctrine.

UNCLOS 111 provides a set of alternative criteria for
determining the geographical 1limits of the legal shelf,
should the physical continental margin extend beyond the 200
nautical mile 1limit as outlined for the 6 countries‘quoted
above. Especially problematic will be the cases concerning
the Gulf of Guinea, Reunion, Madagascar, Mauritius and
Somalia, since these states share their continental shelf
with others, and there is ample indication that the African
continental shelf in these areaa is rich in mineral daposits
(63). The Red Sea 1is rich in brine which contains large
quantitiea of heavy metals like iron, zinc, copper, lead,
silver and gold.

With the increase in the importance of offshore
rescurces, delimitation conflicts will arise. Agreements
will be difficult to reach because of the absence of clear
rules. Rich areaa 1like the Gulf of Guinea, where many
adjacént and oppoéife astates share boundaries, are potential
sources of conflict, although one would imagine the

possibility of cooperation or peaceful dispute settlement,

on a bilateral, regional or international basisa.
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The Geneva Convention on the Continental Shelf provides
that the delimitation of the continental shelf of two
adjacent states will be determined by agreement, but failing
agreement, and unless another boundary is Justified by
apecial circumstances, the boundary line shall be the
equidistance line mneaaured from the same baselines as the
territorial sea. Chapter S will examine the general
configuration of the African coastline and problem areas
identified when equidistance is hypothetically utilized to

delimit boundariea.

£) Islands

Islands constitute the most seaward limit of the national
baselines for many coastal states. As a consequence, these
bitasa of territory will be the last significant points for
the delimitation of a boundary based on equidistance. The
greater the breadth of the shelf, the more important the
island base points. Moreover, isolated mid-oceanic islands
or even rocks can allocate thousands of asguare miles of
seabed to states.

The 1958 Conventions and UNCLOS III do not prqvide many
ground rules for delimitation (see article 15, UNCLOS III).
Much is left to ‘*“special circumstancea™ invoked by the
parties involved in boundary 1litigations in <front of
international tribunals. The decisions of the 1969 North Sea

Cases (which mention ‘“relevant circumstances"), the 13877
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Anglo-French Channel case, the 1982 Tunisia-Libya casae and
1985 Libya-Malta case (see chapter 5) have contributed to
the development of the idea of "special circumstances', and
legal concepta concerning islands and delimitations. These
arbitrations came up with the “half-effect" idea, and looked
at certain non-independent *“enclaved" islands. Article 121}
of UNCLOS 1III maintains that "rocks which cannot sustain
human habitation cr an economic life of their own ahall have
no EEZ or continental shelf™.

The independent insular states of Africa are listed in
Exhibit # 3. The second liat in that exhibit refers to the
states which include islanda in their land territory. The
issue here is the extent to which islanda, large or small,
can confer full national sovereign rights over the
surrounding seabed and resources contained therein, and be
used in maritime boundary delimitations by African states
making island claims. To turn briefly to the already
demarcated boundaries referred to in chapter 1, the Bijagos
Archipelago appears to have played no roie whataocever in the
1960 Agreement between France and Portugal (later Senegal
and Guinea-Bissau). The West African coast abruptly changes
direction at the 1level of their common land boun&ary. and
the line they agreed upon was not based on the equidistance
principle. Thia would have taken into account the Bijagos

Islands.
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The Kenya-Tanzania agreement established baselines and
boundary segments using island locationa, rocks and reefs to
delimit the areas closest to land. But further out to sea,
the boundary simply followed the parallel of latitude of the
land terminus without paying attention to the large
Tanzenian Pemba Island. On the other hand, the Reunion-
Mauritius maritime boundary of 1980 follows the median line,
but thia ia restricted to the area lying between the two
main islands. Both territorieas are composed of more than one
island, and a strict equidistance line betwaen these would
have been so tortuous and complex as to be almoat
meaningless. Thrown into the situation is a claim problem
(see chapter l1)>. The disputed island of Tromelin (see Map #
16> could cauvuse considerable diplomatic problema (64),
eapecially if important resources are found to be located in
its vicinity.

The French Eparses Isiands claimed by Madagascar are a
potentially even more serious delimitation problem affecting
maritime areas betwaen France, Mozambigue, and Madagascar
(see Map # 17). If +the solution of the dispute were to
follow the Channel islands case opposing France and
Britain,, these could be left as 12-mile enclaves in the
Mozambique Channel. Another category of islanda are thoae
aituvated in the ‘middla of restricted water bodies such as

semi-enclosed seas. Ethiopia’s Dahlac Archipelago (see Map #



18) is positioned in the Red Sea in such a way as to

displace the eguidiatance boundary with Saudi Arabia.

The Gulf of Guinea : islands interfering with delimitation

Fernando Po, belonging to Equatorial Guinea, lieas off the
coast of Cameroon (see map # 19), and the usae of this island
as a basepoint would severely restrict the extent of
Cameroon’s EEZ and continental shelf (65)>. The situation is
further complicated by the concavity of the coastline in the
Gulf of Guinea, the presence of the independent insular
state of Sao Tome and Principe, and of several inhabited
(Annobon, Corisco, Elobey Grande and Elobey Chico) and
uninhabited islands belonging to Egquatorial Guinea.
Eguidistance would clearly 1lead to an unsatisfactory and
inequitable result.

D.E. Karl, a apecialist on ialands and author of a 1977
article, proposes a delimitation, reproduced on the sanme
map, which is based on a "proporticnality of céastline"
criterion. Equatorial Guinea has a coast approximately 90
mnileas in length, Fernando Po adds SO miles go that coast.
The island thus accounts for a sizeable portion (3Q%) of the
total 1length of Equatorial Guinea’s coaast. Sac Tome and
Principe add up to 40 milea, whereas the mainland coastlines
of Cameroon, Nigeria and Gabon are about 200, S00 and 475
miles in length respectively. In app!yving the criterion of

proportiocnality, Karl allocates 15% of the maritime area to



Cameroon, 10 +to Equatorial Guinea, 35X to Gabon, 37X to
Nigeria and 3% to Sao Tome. His solution is depicted by the
dotted line on the map. It by no means conatitutes the only
one.

Islands need to be objectively evaluated, so as not to
cause an “unjustifiable difference of treatment® (66), or
too great a distorting effect (67). Their location with
respect to the area of delimitation, their distance from
land, their relative size compared to the delimiting state,
their population and relative political and strategic
importance are all factors to be conaidered. Both 1958
Conventions and UNCLOS II1 recognize islands as unigue
geographical factoras for the determination of national

asovereignty and jurisdiction over the sea.

g’ Archipelagic baselines

Part IV of UNCLOS II1 allows archipelagic states to draw
straight baselines joining the outermost pointas of their
outermost islands. Archipelagic states are defined in
article 46 (b) as "a group of islands, including parts of
islands, interconnecting waters and other natural features
which are so closely interrelated that such islands, waters
and other natural features form an intrinsic geographical,
economic and political entity or which historically have
been regarded as such™. The ratio of land to water must lie

between 1:1 and 1:9, and the 1length of any individual
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baseline should not exceed 100 nautical miles except for 3%
of the total number of baselines, which uay have a length up
to 125 nautical miles. The drawing of the baselines must not
depart to any appreciable extent from the general
configuration of the archipelago.

The importance and advantage of this regime with respect
to fisheries or other resources, lies in the fact that,
within its archipelagic waters, the archipelagic state has
more rights, and fewer obligations, than it does in the EEZ.
The drawing of such baselines will also extend the aeaward
limits of the territorial sea, contiguous zone, EEZ and
continental shelf regimes.

African states with archipelagic claims are Cape Verde
(1975), Saoc Tome and Principe (1978), and the Comoro Islands
(1982). Sao Tome and Principe are described in the Limitsa in
the Seas series (68). lLocated in the Gulf of Guinea, they
are the two largest islands of a astate also comprising
several smaller islands. The state’s baseline systenm,
amended in 1982, appears to meet the objective criteria set
forth &in article 47. The longeat segment is 99.53 miles, and
the water to land area ratio is 4.03:1. But although article
S3 of the Convention recognizaes the rights of all ships and
aircraft to “archipelagic sea lanes passage', Sao Tome and
Principe has not designated any sea lanes or air routes.

An archipelagic syatem, according the article 47(5) of

UNCLOS 1I1II, is supposed to be applied in a way which will
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not cut off from the high seas or the Exclusive Economic
Zone the territorial asea of another state.But Saoc Tome’a
claim does affect several other statea along the Gulf of
Guinea, notably Cameroon, Equatorial Guinea and Gabon, and
one might expect an interesting example of a delimitation
practice to appear here in the near future, especially if
there is fear on the part of maritime states for the
navigational freedoms of vessels passing through the Gulf.
The net effect of archipelagic claims is to further close
off considerable areas of former high seas (69), and Sao
Tome’s claim could be judged to be excesaive, in view of the
Atlantic Ocean taking on the characteristic of a semi-

enclosed sea in the Gulf of Guinea,

h) Coastal archipelagos

Excessasive claima also incilude the eatablishment of
straight baselines around coastal archipelagos, since the
UNCLOS 1II1I provisions do not allow for such claims. Ethiopia
drew straight baselines around the Dahlac Archipelago in
1952. Guinea-Bissau, in its arbitral case against Guinea in
1985, appeared to be moving toward making a similar coastal
archipelagic claim, the result of which would have shifted a
hypothetical equidistance line toward the south. The state
maintained that ita coastal islands were gaeographically
linked to the land, separated from the continent by narrow

aea channela, but often joined ¢to it at low tide. The
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Bijagoas Iaslands (see Map # 15), the nearest of which were
two nautical miles from the continent and the furthest, 37
miles, with no two islanda further apart than S milea,
should in ites view be considered, if the 1l2-mile territoriail
s@a rule was applied, as being in the same territorial
waters as each other, and thus as being linked to thoae of
the continent (70). The Arbitral Court of the Hague decided
to take those islands into account, by allocating an extra
20% to the length of Guinea-Bissau’s coastline. But it
agreed with Guinea that the equidistance method should be
thrown out, since the increase in the general concavity of
the coast, brought about by taking into consideration the
Bijagos 1Islands, precluded the use of the equidistance

method.

i) Sensitive and unstable environments

Unique circumstances can be invoked as warranting a
different legal regime, which can have an impact on
delimitation. Article 7 of UNCLOS 11l specifies that where a
coaat is highly unstable because of the presence of a delta
and other natural conditions, a straight baseline may be
drawn along the furtheast seaward extent of the low-water
line and may be retained there if the low-water line moves
landwards. “Othar natural conditions™ could include the
volcanic coasts known by geomorphologists to erode rapidly.

Reefs are sensitive environments easily eroded by wave
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action, and surviving only within a small temperature
range, with ideal temperature being about 80 degrees F.
Coral cannot survive in silty or polluted waters. The
lagoon, the reef and the ialet which crowne the circular or
oval coral ree: o! iously form a geographic and ecologic
unit. Hence the lagoon should be a part of the internal
waters of the island, and straight baselines should use the
outer reefs as turning points.

No African country has as yet drawn straight baselines or
made claims because it conaidered itas coast to be highly
unstable. The state of Mauritius comprises several island
groups which are atolls (71). The reefs forming an important
part of these atolls '"dry"™ during certain tidal conditions.
These drying points are never charted with great accuracy
since the entire reef usually constitutes a hazard to
navigation, but they could serve as low-tide elevations for
the measurement of the territorial sea. Under section S5 (b)
of UNCLOS III, these points can be basepoints for a straight
baseline system. The Cargados Carajos shoals contain 40 asuch
islands situated on the.reef and constitute the most complex
inaular formation of:Mauritius.. A straight baseline system
drawn in accordance with the provisions of UNCLOS III would

slightly increase the area of Mauritius’s territorial sea.



1) International straits

These are =z2ignificant geographic features, simultaneocusly
navigation channels of benefit to a number of states, and
areas which present delimitation problems. The intensity and
use of strmits is likely to expand considerably in the
future and the interests at atake are often irreconcilaile.

Africa has two straits of international significance :
the Strait of Bab el Mandeb, separating the continent from
the Arabian peninsula, and the Mozambique Channel on the
east coast. This channel is wide enough not to be affected
by states’ 12 mile territorial sea, although a SO0-mile claim
was put in by Madagascar in 1973. The Zanzibar Channel is
less significant to navigation and out of the way of the
direct route along the African coast (72). It is regarded by
Tanzania as internal waters. Previous paragraphs in this
chapter have dealt with the delimitation problems arising
from the prasence of islands in the vicinity or within these

straits.

k) Sermi-enclosed seas

In theae seas, geographic conditions prevent states fronm
adopting a 200-nautical mile EEZ. They represent
comprehensive geographic unita 1likely to provide the
framework for future regional management arrangements (73).
On page 4S5, we already mentioned the Eastern Gulf of

Guinea’s delimitation problem and states’ competing claims.



The overlap of resources (oil) and “excessive" claims within
a geographically restricted area make it meaningful to pass
from the short coastline of each individual satate to the
long coastline, with a focus upon the entire Eastern Gulf of
Guinsa coast. Ar equitable delimitation could be carried out
by following a iirection which takes into account the
general concave shape of the Gulf of Guinea cnastline, and
would be adaptable to the pattern >f prasent or future
delimitations in the region. This theme is further explored
in chapter 5.

The southern Red Sea presents an analogous situation,
although 1leas complex (see Map # 18). In 1974, the Sudan
signed an agreement with Saudi Arabia relating to the joint
exploitation of the Red Sea seabed and subsoil resources
(74>. This could serve as a convenient starting point for a
delimitation which ultimately needs to address the presence

of the Ethiopian Dahlac Archipelago.

l) The lend-locked and geographically disadvantaged states

In Africa, 14 land-locked states (75) may have rights to
appropriate portions of any living resource surplus of the
EE28 of the African coastal states under study. Many states
are likely to focus on the Gulf of Guinea for access to the
sea. Uganda, Rwanda, Burundi, 2Zambia and Zimbabwe face
eastward to the Indian Ocean. Zambia and Zimbabwe also

connect with the Atlantic Ocean. Malawi, Zimbabwe and



Botswana have access to South Africa. The strategy of these
African land-locked states in terms of their attempts to
open EEZs to exploitation by all states of the region will
be further analysed in the next chapter. But the issue
raisea queations in termas of conditions of access and,
possibly, delimitation. What constitutes a "neighboring*
land-locked satate ? Many land-locked states neighbor a
single coastal state. For example, Uganda, Rwanda, Burundi,
Zambia, Malawi and Zaire all neighbor Tanzania. Would
accommodation of all these sastates in Tanzania’as economic
zone not place the latter into a ‘“disadvantaged' position 7
On the other hand, certain states rich in resources have no
neighboring land-locked states at all, such as Madagascar.

Africa has the largest number of land-locked countries in
tha world. There is a Convention on the Tranait Trade of
Land-Locked Statea (76) aigned by 12 African land-locked
states and ratified by 10. Only 3 African coasatal s@ates are
signatories of this convention : Nigeria, Cameroon and the
Sudan. Nigeria alone has ratified it. This indicatea the
coastal atates’ hostility to the idea of accesa.

In addition to land-locked atates, Africa has a number of
“geographically-disadvantaged" states. This group of states
will not derive substantial benefits from the establishment
of EEZs due to geographical, geoclogical, biological and
environmental factors. Unlike the land-locked states,

geographically-disadvantaged states have a coastline and



- 55 -

therefore access to the sea, but no equitable share of the
reaources of the EEZ. Sudan, the largest African atate,
borders the semi-enclosed Red Sea with only 27,000 sguare
miles of EE2 (77). Zaire, another large African state, is
hemmed in by Angola and its Cabinda enclave, which restrict
ita coastline to a asmall corridor around the mouth of the
river Z2aire. This river however has minerals and silt, which
enrich the resources of the sea. Other states have
sufficient coastlines for their area, but few resources in
their EEZ.

Other criteria defining the concept of geographically-
disadvantaged stateas are listed by L.M. Alexander (78) and
include :

(i) "“shelf-locked" states, posaessing a continental shelf
adjoining that of another state and thus lacking the
advantageas of a continental alope and rise, meaning that
they have no prospects of finding hydrocarbon reserves on
the outer part of their continsntal margin. Djibouti,
Ethiopia, the Sudan and Zaire are examples of "“shelf-locked"
atates.

(1i) states with a small continental margin and/or exclusasive
economic or fisheries zone. One such state is Cameroon.

All in all, Alexander identifies 7 ‘“primary” and S
“"aecondary" characteristics. The result 7?2 An African
continent presenting an “extreme case™ of disadvantaged

conditions. Of the 33 coastal states considered here, only
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il (79) esacape designation as geographically—diaadvantaged
atates, if barely : Guinea-Bissau, Sierra Leone and Liberia
are only alightly above the length of coastline (200
nautical miles) set by the author as a cut-off point. Of
particular importance to this study is the list of astates
dependent on the exploitation of the living resources of the
economic zones of other regional states for satisfaction of
their nutritional needa. They join the land~locked states as
candidates for sharing in the surplus stocks of neighboring
states under the provisiona of article 70 of UNCLOS I1I.
There are five such states in Africa : Cameroon, Ivory
Coast, Kenya, 2Zaire and Ghana, and only 7 in the world.

What is the effect of these claims ? Landlocked and
geographically-disadvantaged states have won recognition of
their rights of access to the sea at the Law of the Sea
conference, and won certain other privileges, particularly
with respect to activities in the Area and on the
continental margin beyond the 200 nautical mile limit, but
it is 2till not certain how these atates will participate in
the sharing of the surplus of the 1living resources of the
EEZs of nearby statea, since the wording of the Convention
is wvery vague. It may be years before a practical solution
is worked out in Africa. In the meanwhile, delimitation
cases might take these factores into account : would it not
be fair for an Arbitral Tribunal to grant Tanzania, for

instance, a larger share of maritime area, in view of the



fact that 80 many of ite neighbors are geographically-
cdisadvantaged or land-locked, and need to gain access to its
maritime rescurces 7?7 Tanzania is 1likely to use such an
argument, but tribunals are not known to conasider such
factora in their awarda, or at leaat they have not done so

until now.

Conclusion

Africa is in a state of transition with respect to
practice in areas of expanded coastal state juriadiction.
For the most part reaching their independence in the early
1960s, African atates have tended to expand their claims to
maritime territory. The divergence in state practice with
respect to expanded maritime jJurisdiction makes the
identification of general patterns difficult. Some clainms
could be =zaid to exceed accepted maritime rules on a world-
wide basis and this will have an effect on delimitation;
Territorial seas have extended beyond the standard 12 miles.
This gradual expansion seaward wasa one of the compelling
factors for convening U.N. conferences, and we shall be
looking at Africa’s important contribution ‘ to the
negotiations of the Law of the Sea conference in the
following chapter.

Focus also shifted to the reaources of the seabed. The
uneven distribution of these resources, and uneven

allocation of offshore areas was cause for excessive clainms
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on the part of some statea. But these, in turn, led to other
inequities. The result of an equidiatance line, for
instance, can lead to more inequity the further out to aea.
Increased problems of delimitation will arise between
oppoaite and adjacent statea. In an extenasive area such as
the Eastern Gulf of Guinea, settlement of boundaries will be
a 1long and difficult procesa. Controverasy surrounding the
process of delimiting continental shelf boundaries according
to "equitable principles’ will increase, as will the number
of overlapping areas. It will be necessary, in the two
remaining chapters, to look at Africa’s basic attitude and
philosophy concerning delimitation, and the existing
judicial decisions and arbitrations applicable to
delimitations in Africa. This should help to identify a

number of guiding “principles®.



CHAPTER 4

A UNITED AFRICAN ATTITUDE ON DELIMITATION?

nt uction

The previous chapter looked at "excessive claims' and
diversity of state practice by African countries aouth of
the Sahara. Simultanecusly, Africa is emerging aa a distinct
region it plays a role in the international legal order,
having contributed since decolonisation to important trends.
Ita preoccupations lie with the economic implicationa of
law, a state’s right to self-determination and permanent
sovereignty over its resources, and the new international
economic order. Africa’s participation has helpad to modify
claassical concepts and shape new ones. Developments which
African states have helped ¢to bring about, such as the
Excluasive Economic Zone, preferential fishing rightas and the
deep seabed regime, are connected to the delimitation thene.
The apparent paradox between concepta such as ;xclusive
state rights and common sharing of resources will be

analysed.

After t S8 conferenc

The shaping of a collective African attitude on
delimitation will be viewed in a historical perspective. In
the early 196Cs, all in all 32 former colonial territories

emerged into full nationhood in the world. At least 20 were



former African coloniea,land they joined Ghana, Liberia, the
Sudan, Guinea and Ethiopia, to become members of the United
Nationa. They were to wield considerable strength in the
decision-making process of the U.N. and world community.

Although African countries show differences of
perspective based on diverging cultures, colonial
traditions, political ideoclogies and 1levela of economic
development, there are nonetheless a number of objectives
shared by themnm, and other lesser-developed atates. The
natural resources present nusat be developed, a difficult
proposition where there is a lack of capital and
technicians. Yet it is important to organize their
exploitation, develop industrial research and transportation
and communication facilities, market processed goods and
harness energy resources. Other objectives and interesats
include the control of the use of the technological
egquipment and machinery necessary to extract resources from
the seabed (transfer of technology).

Law is not created for its own sake, but to cater to the
interests of the entities within the community in which it
operates, After their independence, most of the new =states
rejected the rules embodied in the 1958 Geneva Convention on
the Continental Shelf, the negotiations of which they had
not participated in. Only 8 African states, two of them
land-l1locked, ratified the four Geneva conventions, an

insignificant number of ratifications in a continent of



about 50 states (80). Even those atates that ratified soon
discovered that the conventions did not reflect their
interests. The proviaionsa on continental shelf limits were
rendered obsolete by technological advances. Senegal
denounced the conventiona because of the "technological gap
between her and the treaty partners"™ (81).

The general African attitude was clearly expressed in a
speech later made by the Tanzanian delegate at the Third
United Nations Conference on the law of the sea in Caracas,
1974 :

For several centuries certain concepts and dogmas
had regulated relationships in the oceans. Efforts
had been made from time to time to modernize the
law, particularly at the 1958 and 1960 Geneva
conferences. But those patchwork efforts had been
insufficient. As a result of technological progress,
and particularly of political developmrents over the
previous 15 years, existing rules no longer meet the
requirements of contemporary reality. Many states
that had recently acquired independence had been
confronted with rules that ran counter to their
interests, and in some cases, had led ¢to
conflicts...(82)

Tanzanian President Nyerere’s policy statement made on
the eve of independence concerning succession to treaties
stated that Tanzania was not bound by the treaties -- aexcept
those 'relating to land boundaries -- concliuded during the
colonial period, some of which had the effect of drasatically
limiting her sovereignty as an independent state. This
“Nyerere doctrine'"™ found expression in internaticnal law and

waa supported by a number of countriea. It favored validly

concluded bilateral treaties over customary law.



The Organization of African Unity (OAU)

The Charter of tha OAU waa asigned on 25 May 1963 in Addis
Ababa. Of the 32 independent sub—S;haran African nations at
the time, all but 2 signed the Charter and since then, all
African states except South Africa have joined the 0OAU upon
gaining independence. The mnandate of the international
organization ias extremely broad : The OAU is committed to
the preservation of African unity and solidarity and the
promotion of international cooperation. Although political
tensions have caused serious rifts among OAU states, the
organization played a major role in promoting the cohesion
and strength of the African group at the Law of the Sea
negotiations. To this day, it has had oniy a limitsd role in
delimitation. In 1964, the OAU passed a resolution to
reaspect the boundaries as they existed at independence,
which included maritime boundaries as well. The only one at
the time was the 1960 Guinea-Bissau/Senegal boundary. But
the OAU’s present 1limited role should not preclude a more
significant one played in the future, eapecially if
delimitation A is linked to marine resource developmant (the
OAU Charter xecognizes in its preamble the responsibility of
the African stateas to. "harnesas the natural aﬁd human
resources of the continent for the advancement of the
African peoples in the field of human endeavor*). However,

e

the OAU played no part in the readlutioﬁ of the



Guinea/Guinea-Bisaau case c¢. 1985, which went to the World
Court.

In 1973 and 1974, the O0OAU made a declaration on the
issues of the law of the sea (83>, in a: eifort to harmonize
Africa’s position before the forthcoming Law of the Sea
negotiationas. It spoke among other tec ics of the territorial
sea and straits, the regime of .slands, the Exclusive
Econonmic 2one concept, regional arrangements, fishing
ictivities and the international regime for the seabed and
ocean floor and subsoil beyond the 1limits of national
jurisdiction. This document is reproduced in Exhibit # 4.

As an institution sashaping African policy, the OAU is
intent on asserting wider claima, and is thus in line with,
and has encouraged, the current state practice of African
countries as outlined in chapter 3. The 1971 Resolution on
fisheries, for example,

urges the governments of the African countries to
take all necessary ateps to proceed rapidly to
extend their sovereignty over the natural resources
of the high saseas adjacent to their territorial
watera and in the limits of their continental shelf
(84) .

In fact, one OAU Resolution claimed 200 mile territorial
seas with further 12 mileas contiguous zones (85) ! This 1971
OAU Resolution on territorial waters

endorses the recommendation... that the littoral
states of Africa should where possible (emphasis
added> extend their territorial waters up to a

maximum limit of 200 nautical miles from the
baseline of the territorial sea... (86>
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This was to be followed by the internationally accepted
contiguous 2zone of 12 nautical milea. The OAU further
recommended that the 212-nauvtical mile zone thus established
should be declared a non-pollution zone (86).

The resolutions and recommendations of the OAU have
hardly been uniform. They have served, nevertheless, to
catalyze the extension of sovereignty by coastal states over
their adjacent marine resources. They underscored the need
to harmonize African marine policies and to cooperate in
presenting a united front in defence of African interesta in

the law of the aea.

The 1972 Yaounde Seminar

In 1971, the Asian African Legal Committee was conveﬁed
in Colombo. Several African states led by Kenya presented a
working document on the concept of the Exclusive Economic
Zone, without however defining the EEZ’s outer limit or
precise rolas (87), except that the new zone waa.distinct
from the territorial sea. Only in the Yaounde Conclusions
was a first comprehensive attempt made by the African states
to put together the areas of consensus and departure on the
law of the sea. The proposals centered on the EEZ, and
referred to ‘"exclusive jurisdiction" for the purpose of
control, regulation and exploitation of the living resources
of the sea. At the same time, they reacommended that states

“extend their sovereignty"™ to cover all the resources of the
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high seas adjacent to their territorial sea and this would
include at leaat their continental shelf. The economic zone
thus created would cover both 1living and non-living
resources such as o0il, gas and other minerals.

The conclusions of the African states regional seminar on
the law of +the sea at Yaounde are reproduced in their
entirety in Exhibit # 5. Paragraphs 5, 6 and 7 eapecially
deal with delimitation.

(S5>The 1limit of the economic zone shall be fixed in
nautical miles in accordance with regional
considerations taking duly into account the
resourcea of the region and the rights and interests
of the land-locked and near land-lockaed statas,
without prejudice to limita already adopted by some
atates within the region.

(6> The 1limits between two or more states shall be
fixed in conformity with the United National Charter
and that cf the Organization of African Unity.

(7> The i\frican States shall mutually recognize
their existing historic rights (88).

However, some statea obviously disagreed with paragraph (5)
since a proviso in the conclusions mentioned that they
thought that general principles of international law should
be referraed to in order to fix maritime limits.

On historic rights and historic bays, the Concluaions had
this to say :

(1> That the "historic rights®” acquired by certain
neighboring African States in a part of the sea
which may fall within the excluaive jurisdiction of
another State would be recognized and safeguarded.
(2) The impoasibility for an African State to
provide evidence of an uninterrupted claim over a
historic bay should not constitute an obstacle to
the recognition of the rights of that state over
such a bay. (88)>.



This resolution was adopted without a reservation.

The Kampala Declaration of 1974

In this document (see Exhibit # 6>, the land-locked
countriea for the first time reflected their true position
in proposals aubmitted by Uganda and Zambia. They attempted
to guarantee for themaelves a minimum right recognized under
international law. Whereas OAU Declarationa or the Yaounde
Conclusions had only given land-locked and geographically-
disadvantaged atatea the privilege to fish in the EEZ of
adjoining coastal states (89), the Kampala Declaration went
much further, claiming egual rights and jurisdiction with
coastal stateas in reaspect of all reaocurces beyond the
territorial sea; This sparked off much opposition on the
part of African coastal statea. Ghana among others made it
clear that the rights of land-locked states were restricted
to the living ‘eaocources and not to the non-living resources.
The African land-locked states then resorted to another
atrategy, namely the establishment of regional EEZs open to
exploitation by all states of the region (90), through
raegional agencies created for that purpose. This proposal
obtained no support whatsocever from the coastal states,
which shows the limits of just how far coastal states were
prepared to go along with the "common heritage of mankind"

concept.



African states at the Law of t Sea negotiation

Conventional law on the delimitation of maritime
boundaries through the territorial sea did not change
narkedly from the 1958 Convention on the Territorial Sea and
Contiguous 2Zone. But efforta were made at the Convention to
clarify apecial circumatances, for example concerning
islanda : their size and position. The principles continued
to place emphasis on negotiation between states, on
historical title or other special circumstances and on the
equidistance methodology. But the doctrine of the
continental shelf and EEZ were merged, with the applicable
delimitation articles substantially identical for the
economic 2one and continental shelf. The substantive
language differences relating to opposite and adjacent
atates disappeared.

Draft articles (91) on the Exclusive Economic Zone were
produced by the following African countries : Cameroon,
Ghana, Ivory Coast, Kenya, Liberia, Madagascar, Mauritius,
Senegal, Sierra Leone, Somalia, Sudan, Tanzania and Zaire.
These states joined Algeria and Tunisia to propose in draft
article 8 that

nationals of daveloping land-locked states shall
enjoy the privilege <(emphasis added) *to fish in
Exclusive Econonmic Zones adjoining neighboring
coastal states.

The parity given to land-locked states was tihie main original

feature of these articles. They clearly showed that the
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topic of land-locked stateas had been previously discuased,
and the articles, drafted and prepared by the OAU. The
African states involved in this proposal all claimed 12 mile
territorial seas except Sierra Leone which claimed a 200-
mile territorial sea.

Several African states’ concern with petroleum is also
evident in their draft articleas on the economic zone. Thsay
stressed that the coastal state ""shall have sovereignty over
living and non-living resources" in the economic zone,
meaning that they would regulate and control exploration and
exploitation of non-living resources therein (92). This was
hardly surprising with Africa becoming the scene of much
offshore activity. The states signing these draft articles
were encouraging oil companies to come in and help develop
their offshore petroleum resources. Nigeria, already a major
producer, demonstrated its concern with petroleum. Article
l, section 2 caclared :

A coastal state has the following rights and
competences in its Exclusive Economic Zone @

(1) sovereign rights for the purpose of exploring
and exploiting the nonrenewable resources of the
continental shelf, the seabed, and subsoil
thereof...

And article 1, section 3 stated :

A coastal satate shall have the exclusive right to
authorize and regulate... in thie Exclusive Economic
Z2one... the construction, emplacement, operation and
use of offshore artificial islands and other

installations for purposea of the exploration and
exploitation of the nonrenewable resources thereof.
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Competing models on delimitation emerged from discussionsa
taking place in the 7th and 8th sessions of the conference
(93). One poaition on delimitation of saa boundaries between
atatas with adjacent or oppoasite coasts based itself on
ruleas allowing maximum flexibility in order to accommodate
the greatest diversity of geographical situations : it
wantad to leave the matter to be settled solely to the
parties themaelves by agreement. The other position resented
this juridical vacuum which failed to provide definite rules
on delimitation which courts and tribunals could rely on
when assisting atates in the settlement of their
delimitation problems. Supporters of this position wanted to
see in the treaty some clear legal norms on delimitation.

Two basic positions also appeared on the question of the
proper standard for delimitation : should it be the '"median
or equidistance  1line", or a delimitation relying on
*equitable principles™ 7?7 Proponenta of the firast group
included 22 atates. The second group comprised Zé states,
inter alia Algeria, France and Kenya. The group of 22
questioned the role of equitable principles, judging them to
be ambiguous. The group of 29, on the other hand, argued
that the median line constituted only one of the methods of
delimitation. Each delimitation should be based on equitable
principles, as recognized in international practice and

defined by international courta. As for the concept of
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special circumatances, used by the proponenta of the first
group, it waa too ambiguous.

Eiforts were nmade in 1979 to reach a "neutral" text on
delimitation. One such proposal was initiated by Mexico and
Peru. The Ivory Coast submitted a new neutral formula, which
it later withdrew. This seems to be the only official
reaction registered on the part of a aub-Saharan African
state. However, the North African states proved. to be
active, with Algeria supporting the equitable principles
standard. Morocco presented the following informal proposal
for paragraph 3 of articles 74 and 83 :

Pending agreement or settlemant, the states
concerned shall, in a spirit of cooperation, freely

enter into provisional arrangementa. Accordingly,
they shall refrain from activities or measures which

nay aggravate the situation or jeopardize the
interests of the state, during the transitory
period.

Such arrangements, whether of mutual reatraint or
mrutual accomodation, shall be without prejudice to
the final solution on delimitation (94).

In the end, the states were not really able to move away
from the two extreme positions. The issue of delimitation
was clearly subject to conflicting national interests. This
hindered the posasible formulation of an objective legal
standard divorced from those national interestas. Supporters
of the equitable principle and the medien-equidistance
standards were influenced by specific geographical

situations and other factors which made them hang on to

their respective positions. A case in point was Kenya : the



equidistance method could not be applied to ita boundary
with Tanzania, due to the general concavity of the Indian
Ocean coast 'n the boundary vicinity. Moreover, the presence
of Tanzania’s Pemba Island would have complicated the issue.
Instead, the two states reached an amicable saoclution
satisfactory to both : a parallel of latitude, and near-
shore variation consisting of a mixture of delimitation

methodologies.

Conclusions

Many African states had been dissatisfied with the 1958
Convention. They feared that the technological advances of
the western states would facilitate the plundering of the
resources adjacent to their coasts. They thus made claims
beyond the traditional ‘accepted’ narrow limit and tried to
raise issues which had not been settled by the 1958
conventionas. For instance, the archipelagic states did not
want to see their waters designated as high seas. African
states viewed the doctrine of the high seas as having a
negative impact on their interesta. This speeded their
progresaion toward extensiona of sovereignty and pushed
their claims to territorial seaas beyond and above the usual
12 milea. They wished +to challenge the traditional dog-
mas, which many 'saw as propping the interestas of the
maritime and fishing nations, to Africa’s disadvantage. the

Law of the Sea conference was convened to deal with these



extenaions of sovereignty, by African statea and others. The
working out of an "international solution®™ through this
international conference was to have an effect on boundaries
aince these alao resulted from conflicts between competing
users of economic zones.

Delimitation issues changed in the period of time
separating the 1358 Geneva conventiona and UNCLOS III.
“Special circumstances", in 1958, as a result of the
comparatively insignificant breadth of the territorial sea,
had a small aspatial conseguence, changing the course of the
boundary only slightly. Now, with the th; new Exclusive
Economic 2one and continental sashelf concept, even amall
deflections in the configuration of the coastline had
apatial projections which increased the further away from
the coast. But the Law of the Sea negotiators found it was
too difficult to define rules of delimitation applicable to
any situation, in view of the variety of geographical,
hydrographical and other circumstances, as well as the
impact of hiatorical titles. Thus, delimitation in Africa
was only made by way of bilateral agreements (see chapter
1), which utilized various methods of delimitation.

Despite their attempts to bring about a unified outlook,
the African states cannot be said to have presented a
unified front at the negotiations. The 33 coastal states did
not represent a hcmogenous group. Some were strait states ;

states bordering semi-enclosed seaa and archipelagos ; some



_73_

were island satates ; states with broad shelvea and rich
economic 2ones: others were endowed wit!: narrow shelves and
few resources. The four atates (Mauritania, Mauritius,
Senegal and Seychelles) claiming the edge of the continental
margin and seeking to bring all the economically rich and
productive offshore natural resources under their exclusive
jurisdiction, were clearly less interested in encouraging
the creation of an international machinery to regulate
activities in the offshore areas beyond the limita of the
coastal state Juriasdiction. Their interests naturally
differed from the great majority of land-locked, narrow
shalf and shelf-locked states.

The 14 1land-locked states had different interests from
the coastal states, but again, their group could hardly
claim to be homogenous. The seriousness of their problem
differs depending on their location, their relationship with
neighboring coastal and transit states, and the degree of
reliance of their economies on the minerals to be mined from
the seabed area.

In aummary, and with these differences kept in mind, we
need to return to the legal areas outlined in chapter 3.
Interestingly, all African state considered in this paper
signaed UNCLOS III. Four states had ratified it by 1985 (95).
Their contributions to the Law of the Sea negotiations
reflected the problema of their continent; es they perceived

them. Their "“excessive™ claims and views should thus not be



overlooked. They could significantly contribute to future

trends of cuatomary international law.

a) Straight bagelines

Thias is an area where the African states did not express
their viewa. Archipelagic baselines, on the cther hand, were

the object of proposals (see paragragh (g)).

b) The territorial sea

African states were divided on the 1limit of the
territorial sea. A number were '"territorialists®, meaning
that they identified the Exclusive Economic Zone with the
territorial sea. The OAU failed to adopt a precise limit for

the breadth of the territorial sea.

c) The contigquous zone

The majority of African states favored the adoption of a
contiguous =zone serviceable within the EEZ. A minority
preferred to maintain the contiguous zone as distinct from

the territorial sea and EEZ.

d)> The EEZ
Africa further developed the concept of the EEZ such as
it had been historically founded in Latin America. But

variations appeared - in state practice due +to the



“territorialistas™ and diverse regional interesats,

particularly those of the land-locked states.

@) The continental shelf

The majority of African states, with the exception of the
few wide-margin states, advocated the abandonment of the
natural prolongation theory, and subsumed the continental
shelf within the Exclusive Economic 2one. This had the
advantage of simplifying delimitation matters. It also
contributed to advancing the common heritage of mankind

idea.

£) Islands

An OAU Declaration recognized the need for a proper
determination of the regime of islandas and enumeratad
various guidelines, inter alia their sizes, population,
geology and the special interests of island states (96). 14
African states (97) asponsored, in UNCLOS I1I1 draft articles
on the regime of islands, proposals which laid down
important guidelines for the delimitation of islands,
especially "enclaved" islanda not situated in the proximity

of the coastas of the state to which they belong.

g) Archipelagic baselines

The ©OAU endorsed the principle that, for the purpose of

determining the territorial sea of archipelagic states, the
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baselines should be drawn by connecting the outermost points
of the outermost islands of the archipelago. Mauritius
proposed that the watera enclosed by the baselinea be
characterized as “"archipelagic waters’ over which
aovereignty was exercised regardless of the depth of these
waters. This archipelago concept had the support of all
African satates and was reflected in the emerging UNCLOS IIIX

regine.

h) Coastal archipelagos

This theme was not approached by African atates, and it
is posaible that only more state practice will turn it into

a possible subject of discusaion.

i) “"Sensitive environments"

African satates did not express their concern with the
preservation of sensitive environments and reefa. These are
numerous in Africa, since the continent presents the ideal
geographic conditionas (water temperature and clarity) for

their survival and development.

1) International straits

In their proposals and statements at the Conference, the
African states streased the need to safeguard both the
intereats of the “astrait" states and those of other users.

Yet they were particularly protective of what they saw as
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the vulnerability of the developing countries bordering

these atraits.

k) Semi-enclosed seas

Algeria was the only sponsor of a proposal to secure the
right of access to and from the high seas for states

bordering semi-enclosed aseas (98).

1) nd-locked and geographically-disadvantaged state
African proposals at the Conference helped bring
recognition of the rights of land-locked states : their
right of access to the sea and exploitation of the resources
of the EEZ. What remained unclear was how these proposals
were to be implemented, in the absence of concrete treaties

or bilateral commitments.



CHAPTER S

THE GENERAL CONFIGURATION OF THE AFRICAN COASTLINE

Introduction

We now turn to the coast itself, or actual physical
sphere where delimitation takes place. Given the wide
variety of phyasical conditions and political interests
existing throughout Africa and world-wide, the 1982
Convention was only able to provide broad guidelines on
delimitation. This was hardly surprising. Even the purely
geographic factors are too varied to warrant a aingle

delimitation reginme.

The African coastline is relatively sestraight, and the
drawing of baselines thus does not pose unsurmountable
problems except along unstable deltaic coasts, and areas
fringed with islands, reefs and archipelagoa. In the
previous chapter, we outlined the two basic positions to
appear on the question of the proper atandard for
delimitation, i.e. the pro and anti "equidistance method”
factions. It would be convenient ¢to look at a map of
hypothetical equidistance (see Map # 20>, and ideﬁtify the
“problem areas' appearing as a result of the configuration
of the coast.

A study of this map yields the following observations :



(1> The concavity of the coast can produce an overlap of
maritime areas. This 1is8 most prominent in the Gulf of
Guinea.

(ii) The projected EEZs of some atates become smaller the
further the distance from the coast. This is an indication
of the spatial projections of even small deflections in the
configuration of the coastline. Examples are Gambia, Guinea,
Kenya, the South African enclave within Namibia, and Benin.
(1ii) The altogether disappearance of the Exclusive Economic
Zone before it reaches 200 nautical miles can be noted in a
number of states including Togo, Zaire, Cameroon and Congo.
(iv) ™“Opposite™ states separated by less than 400 miles
appear in a number of areas : in southeast Africa between
Madagascar and Mozambique, in the Eastern Gulf of Guinea, on
the West coaat (Cape Verde Islands) and in the northeast,
where Somalia, Djibouti, Ethiopia and the Sudan face the
Saudi Arabian peninsula across the semi-enclosed southern
Red Sea.

Since some of these “problem areas" are also potentially
very rich in resources (see chapter 2), they might be hotly
disputed in the near future. The four negotiated boundaries
(see chapter 1) and Guinea/Guinea-Bissau boundary resulting
from the 1985 Award provide a frame of reference that may or
may not have relevance to differing geographic situations.
Every maritime boundary situatidn is geographically unigue :

the coaatal configuration ; the size, presence and location



of prominent features such as capes, bays, islanda and low-
tide elevations 3 relatve and absolute scales and
distances; all these elements tend to be closely related, so
thatonly a 1limited amount of extrapoiation can take place.
Geographical conditions do not reproduce themselves
perfectly every time.

With these reservations well in mind, we may nonetheless
venture a few guesses. Only one of tha four negotiated
boundaries waas based on equidistance : between France
(Reunion) and Mauritius. Two others were based on parallels
of latitude : the 1975 Gambia/Senegal boundary and
Kenya/Tanzania=, The fourth, Gu.nea-Bissau/Senegal, was
defined as a 240 degree azimuth not based on the
equidistance principle. Parallels of latitude (see Map # 1)
produce equitable resulta when applied to coasts which
assume a north-south direction, as in the casa of
Gambia/Senegal. They could be applied to those regions
iying between Mauritania and Senegal; Cabinda ahd South
Africa; South Africa and Kenya. And longitude could be used
on coasts presenting an east-west direction, as in the case
of the Ivory Coast and Benin.

Parallela of latitude become problematic as soon as the
coast changes direction. Kenya-Tanzania is an example in
peint ¢ the coast inflectas and increaseas its concavity in
the exact vicinity of the boundary. This raises questions ‘on

what is 1likely to occur when Kenya and Somalia decide upon
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their own maritime boundary. Kenya’s Exclusive Economic Zone
might then be forced into a triangular shape, as described
in category (ii).

Negotiatora for Senegal and Guinea-Bissau were obviously
aware of and foresaw the danger when they worked out their
boundary agreement in 1960. The coast changes direction
after Almadies Point (Senegal) and the boundary takes that
factor into account.

The equidistance method produces inherently equitable
results when applied to a convex coast. It could
successfully be employed in a number of areas, Sierra

Leone/Liberia, and Liberia/Ivory Coast, for instance.

The Guinea/Guinea-Bissau case (1985)

This case, which took place before an Arbitral Tribunal
of three judges in The Hague, has important implications for
future African delimitations. It waas a landmark decision ¢
for the first time, two sub-Saharan states agreed to appear
in front of a Tribunal for the purpose of delimiting their
maritime boundary. The Court ruled that in the case cf a
conca&ve tcoast, e equidistance mathod of delimitation was
not gppropriate because it would tend to exaggerate certain
inaignificant features of the coastline, thereby producing

an amputation effect which w+ould satisfy no
equitable principle and which the Tribunal could not
approve (939)J

The Court included other states in its line of reasoning :
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When in fact, as is the case here, if Sierra Leone

is taken into consideration, there are three
adjacent szstates along a concave coastline, the
equidistance method has th=s other drawback of

resulting in the middle country being enclaved by
the other two and thus prevern:ted from extending its
maritime boundary as far scaward aa international
law permits. In the present case, this is what would
happen to Guinea, which is situated between Guinea-
Bissau and Sierra Leone (100).

It went on to adopt a regional perspective : paragraph 32

of the Award stated that :

in order for any delimitation to be made on an
equitable and objective basis, it is necessary to
ensure that, as far as possible, each state controls
the maritime territories oppoaite its coasts and in
their vicinity. First of all, therefore, it is
necessary to define the coastline concerned with a
view to delimitation. In this particular case, the
coastline is continuous, although fairly irregular,
from Cape Roxo 1in the north to the region of
Sallatouk Point in the south. The parties have based
their arguments on a coastline extending over this
distance and have submitted no proof to the Tribunal
of the need to take into account, for the purposes
of the delimitation, a shorter stretch of coast. It
is therefore the continuous coastline of Guinea-
Bissau in the north and Guinea in the south that the
Tribunal is called upon to consider, although this
does not prevent it from taking into account, if
necessary, the coastlines of one or more neighboring
countries (emphasis added).

The Tribunal, in the following paragraph of the Award,
stated that
A delimitation designed to obtain an eqguitable
result cannot ignore the other delimitations already
made or still <+to be made in the region (emphasisa
added) .

Paragraph 103 :

If they {Guinea and Guinea-Bissaul are conaidered
together, it can be seen that the coastline of both
countries is concave and this characteristic is
accentuated if we consider the presence of Sierra
Leone further south.



The Tribunal then points out the drawbacks of drawing an
equidistance line in the present case !

When in fact - as i=s the case here, if Sierra Leone
is taken into consideration - there are three
adjacent states along a concave coastline, the
equidistance method has the other drawback of
resulting in the middle country being enclaved by
the other two and thus prevented from extending its
maritime territory as far seaward as international
law permitas. In the present case, this is what would
happen to Guinea, which is situated between Guinea-
Bisasau and Sierra Leone (101).

Paragraph 108 :

A valid method for the Tribunal consista of taking a
look at the whole of Weat Africa (emphasis added)
and of seeking a solution which would take overall
account of the shape of itas coastline. This would
mean no longer restricting considerations to a short
coastline but ¢to a long coastline. However, while
the continuous coastline of the two Guineas - or of
three countries when Sierra Leone is included - is
generally concave, that of West Africa in general is
undoubtedly convex. With this in mind, the Tribunal
considers that the delimitation of maritime
territories to be attributed to coastal states could
be made following one of the directions which takes
this circumstance into account. These directions
would be approximately divergent. This idea, which
in the present case would seem to offer an eqguitable
result, automatically condemna the aystem of
parallelas of latitude defended by Guinea and of
which the 1limit represented by latitude 10 degrees
40’ north would have been juat one example. However,
it also condemns the equidistance method as seen by
Guinea-Bissau. It leads towards a delimitation which
is integrated into the present ox future
delimitations of the regqion as a whole.

Paragraph 109 :

In order for the delimitation between the two
Guineas to be suitable for equitable integration
into the present delimitations of the West African
region and into future delimitationa it would be
reasonable to imagine from a consideration of
equitable principles and based on the most likely
assumptions, it is necessary to look at how all
these del.imitations it in with the general
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configuration of the West African coastline
(emphasis added)...

A possible way for the Tribunal to find a solution likely to
provide an equitable result would :

8d @ consiast of using the maritime facade and, for
this purpose, selecting a straight line joining two
coastal points on the continent (102).
This straight line
would be a line joining Almadies Point (Seneagal) and
Cape Shilling (Sierra Leone) and would thus involve
two other countries (103).
This system, in the Tribunal’s eyes, was well suited to the
circumastances it had chosen, i.e. the overall configuration
of the Weat African coastline. The boundary (after first
following the "southern limit*™ of the 1886 Convention as far
as 12 miles west of Alcatraz) :
would then go in a southwesterly direction, being
grosso modo perpendicular to the 1line joining
Almadies Point and Cape Shilling (103).
Notwithstanding possible 1legal problems arising out of
exces de pouvoir (did the Award not wrongfully pre-judge
Guinea’s boundary with Sierra Leone ? Could it even comment
on the Senegal/Guinea-Bissau boundary without making the
slightest reference to the 1960 Agreement between both
countriea ?), the “regional peraspective®™, which appears in
Judicial decisiona for the first time here, could be applied
to a number of African situations, notably in the Eastern

Gulf of Guinea and Mozambique Channel. Here too, boundary

agreements between states would need to take into account



“the present and future delimitations of the region aa a
whole™ (104).

Both the Eastern Gulf of Guinea and Mozambigque Channel
include islands, and in the case of the Mozambique Channel,
some of these are the objuct of rival claime (see Map # 17).
The Guinea/Guinea-Bissau Award distinguished three different
types of islands
(1) coastal islands, separated from the continent by narrow
sea chan :els, and often joined to the continent at low
tide
(1.) the 2ijagos Islands ;

(1ii) +th: southerly islands lying in shallow waters such as
the Guinean islands of Poilao, Samba, Sene and Alcatraz.

The Tribunal assessed the impact of these various
categories of islands on the length of the coasatline. It
decided that the archipelagic Bijagos islands of Guinea-
Bissau had to be taken into account in determining the
length of Guinea-Bissau’s coastline. This tended to.equalize
the lengths of the respective coastlines of both states in
the eyes of the Tribunal. Ites attitude provides clues on how
to deal with the Gulf of Guinea iaslands which interfere with
delimitation. The island specialist mentioned earlier, D.E.
Karl, in Map # 19, proposed a delimitation based on the
“proportionality of coastline” criterion, and this conforms
to the Hague Tribunal’s findings. The Tribunal had nothing,

however, to say on the issue of island clainms.



Four landmark judicial decisions on maritime boundaries,
three by the International Court of Justice (ICJ) the other
by an arbitration panel, have effected the maturing of the
law oh delimitation. The criteria for selecting "relevant
circumatances' has flowed from these judgements rather than
from the U.N. conventions. Even though the judgments need to
be kept in context, the objective elements of their
decisions will apply to the law of delimitation in similar,

if not identical, geographic circumstances.

1) The 1969 North Sea continental shelf cases (Federal

Republic of Germany/Denmark B Federal Republic of

Germany/Netherlands

This case bears a resemblance to the Eastern Gulf of
Guinea situation, except that the coastline was more deeply
concave, the countries more geographically oppoaite (see Map
# 21), and the presence of islands was not an issue. But as
in Africa, several delimitations were involved needing to
deal with an overlap of claims, both "semi-enclosed' seas
contained oil, and the coasts presented right-angled bends.
Both asets of ccuntries could presumably argue for
“distributive justice'™, a just and equitable sharing of the
space and natural resources contained therein. The
conventions had prcvided no guidelines for the delimitation

ot three or more states on the same coast or in the same



vicinity, ao nothing could be inferred from these
international agreements.

The International Court of Justice took the position that
the equidistance method did not constitute customary law. In
this particular geographic situation, the application of
equidistance as a principle of delimitation would be
ineguitable and distorting, due to the coastal configur-
aticn :

(a) The =ligitest irregularity in a coastline is

automatically magnified by the equidistance line as
regards the consequences for the delimitation of the

continental shelf... (105
Conaequently, it stated that delimitation was *“to be
effected by agreement in accordance with equitable
principles*™ (106). These principles needed to take into

account factors such as '"physical and geclogical structure,
and natural resourcea of the continental shelf area®, and
the "element of a reasonable degree of proportionality"™
between the coastal length of the states and the extent to
which the continental shelf appertained to their coasts
(106).

When determining the actual lengths of the coastlines,
the Court left it to the parties to decide, but pointed out
that one method *“conaiste in drawing a straight baseline
petween the extreme points at either end of the coast
concerned®” (107). The North Sea opinion did contain one

statement pertinent to the gquestion of whether islands might



qualify as special circumatances for the purpose of the
continental shelf delimitation between oposite states ! it
was appropriate in the eyes of the Court to ignore the
presence of islets, rocks and minor coastal projections, the
disproportionately distorting effect of which could be
eliminated by other means. In the Eastern Gulf of Guinea
situation, of course, islands cannot be viewed as mere
*incidental special featuresa" (108) and the analogy can thus
only be carried so far.

The Court concluded tha North Sea case by stating that it
considered that +the international law of continental shelf
delimitation did not involve any imperative rule ; it
permitted the resort to various principles or methods, as
appropriate, or a combination of the above, provided that by
the application of equitable principles, a reasonable result
would be achieved (109). There could never be any qQuestion
of refashioning nature completely. The three states involved
in the case had coastlines comparable in length, and had
therefore been equally endowed by nature. But the
configuration of the coastline of one state happened to be
concave, and this created an inequity. This factor would
need to be taken into account when delimitation toék place.
Likewise in the Eastern Gulf of Guinea. The coastal lengths
of the five states involved are provided on page 46.

Another factor to be considered is the unity of the oil

deposit. The same deposit 1lies on different sides of the
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boundary line, and since it is possible to exploit a deposait
from either side, the problem of wasteful exploitation
immediately arises (see chapter 2). The Eastern Gulf of
Guinea states might look at the way this problem was dealt
with in the North Sea. Agreementa involved joint plans for

exploiting the natural resource.

2) The Anglo-French Arbitration_ (1977)

In the English Channel area, France and Great Britain are
geographically opposite. This geography could apply ¢to
several African situations, including the Eastern Gulf of
Guinea, the southern Red Sea and Mozambigque Channel. As in
the 1977 case, the governments could agree to use
equidistance as the guiding methodology of delimitation.
Some stat=s may claim limited exceptions owing to special
circumstances. Disputes may center on the status of the
islands in the Red Sea (Dahlac Archipelago) or Mozambigue
Channel. he smaller coastal islands and islets might be
i gnored, but others may be given partial effect. if they
constitute an element of distortion material enough to
Justify a condition of special circumstance (110). The
islands of state A may become enclaves on the legal

continental shelf of state B.



3) The Tunisia/Libya case (13982)

In this case, the International Court of Justice explored
the method of delimiting a maritime boundary which was
perpendicular to the general direction of the coast (see Map
# 22). The situation somewhat resembled that of Nigeria and
Cameroon, with a radical change in the direction of the West
African coast, and preaence of offshore oil, although the
Eastern Gulf of Guinea region presents complexities which
are lacking in the North African case. In the dispute, the
International Court of Justice indicated five relevant
circumstances needing to be taken into consideration with a
view to achieving an equitable solution :

(i) The determination of the area relevant to the
delimitation;

(ii) The general configuration of the coasts ;

(iii)> The presence and location of islands ;

(iv) The course of the land boundary ;

(v) The establishment of a reasonable degree of
proportionality between the extent of the continental shelf
and length of the relevant part of the coast (111).

In considering the scope of the area relevant for the
delimitation (see (i)), the Court noted that the presence of
territories of other statea must not be lost sight of.
However, it recognized that it had “"no jurisdiction to deal
with such problems in the present case and must not prejudge

their aolution in the future". The findings of the
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Guinea/Guinea-Bissau Tribunal radically contradicted the
views of this Court.

It seemed doubtful that the criterion of proportionality
(v) could be fully applied to the Eastern Gulf of Guinea
because of alien islands situated in the vicinity. Thus the
method of delimitation chosen by the Court, basad on
equitable principles and the conduct of the parties, could

not easily be applied to this delimitation.

d) Libya-Malta (1985)>

The geographical context of this case is reminiscent of
Reunion/Mozambique, for instance, or Cape Verde/Senaegal, or
again Comoro/Mozambique, saince the distance between the
coasts of the parties is less than 400 miles. Malta argued
for a median line, and although equidistance is a
particularly equitable method in cases where the
delimitation concerns states with opposite coasts, it could
not be applied without an adjustment taking into account the
respective coasts of the parties (112). There was
considerable disparitvy in the lengths of these, since the
Maltese coast is 24 miles long and the Libyan coast, 192
miles. This was 3judged by the Court to be a relevant
circumstance, and consequently, the median line was shifted
northward and Libya was attributed a greater area of the

shelf.



Conclusion

It is difficult to assess the meaning and exact effect of
these judicial decisions. Arbitral Tribunals have pointed at
the particular geographic conditions where application of
equidistance as a principle of delimitation would be
inequitable. In determining equitable principles, they have
explored geographical factors, including the ‘'general
configuration of the coasts*. Asked to pronounce guiding
principles and help clarify the law on delimitation, they
have sometimes supplied criteria, but not always precise
enough to be =applied. Some contradictory statements even
appear. The practice and law on maritime boundary
delimitations are still in the early stages. African states,
too, are new to the interrational scene. As more reach
negotiated agreements or take their disputea to third
parties, clarification of boundary principles and
methodologies will take place, and this will aid other

states in their delimitation process.



Conclusion

The African sub-Saharan states are increasingly aware of
the wealth of their offshore resources. Deapite their own
lack of a tradition of fishing, they are prepared to fight
to protect their substantial fish atocks and prime aites
from foreign <fishing operationa. Despite the present oil
crisis and slump in world prices, they want to avoid
‘unequal”’ competition for accesas to this natural reasocurce.
They view as easential the investigation of ways to contain
and/or resolve reasource conflicts in their favor. The
international legal asystenm, in their eyes, is at their
disposal as an efficient tool to promote their interesats.
African states seized the opportunity provided by the Law of
the Sea Convention to make their claims known and effect
changes in the world’s political and economic atructure,
thus laying grounds for a new international economic order
(113).

But thias belligerency, reflected in "excesaive claims"
outward to territorial seas beyond the 12 mile limit, and

T k] .n T
the espousal of seemingly contradictory concepts such as
exclusive state rights and common sharfing of resources, did
not similarly expresa itself in lateral claims. African
atates had to face up to the inequalities existing in their
midst. Not all states had equal acceass to the sea, due to

the whims of nature, history and politics. The land-locked



and geographically disadvantaged atates co-exiated with the
Nigeriaﬁ giant, and this highlighted the diversity of
interests within the African continent.

As a result, African states only reluctantly delimited
their lateral maritime boundaries with neighbors. The slate
was almost entirely clean in the early 1960s (114), with
only one delimited boundary. Only four more delimitations
occurred in the following 25 years.

However, this slow pace 1s 1likely to accelerate.
Petroleum and mineral resources are sorely needed both as a
direct source of energy and as an indirect source for
earning foreign exchange, eszsential for rapid development.
Petroleum already provides a significant portion of sonme
African states’ foreign exchange earnings. These states, and
others, will need to delimit their lateral boundaries, for
exploration and exploitation of offshore oil to proceed.

Africa has attempted to create a regional order for
itaelf, exemplified by the emphasia on the 0OAU as a forum
for debate and dispute settlement. The Economic Community of
West African States (ECOWAS) was formed by 16 countries to
establish economic integration. It was hoped that this
organization would evolve a "common outlook", possibly even
create a ‘'regional exclusive economic zone”™ as in the
European Common Market, for the purpose of fisheries and oil
management, which would avoid the need to delimit. But this

has not taken place. The disparities of interests and of



levels of development are too great. Nigeria has been
exploiting oil for a long time, and integration does not
seem practical. The states will ultimately prefer to delimit
firat, before they create a collective maritime zone or
cooperate in the exploitation of oil.

Despite its apparently uncomplicated coastline,
characterized by few twists and turns, the African continent
shows a greater diversity of boundary issues than anywhere
else 1in the world. This 1ias due +to the high number and
concentration of maritime boundaries, especially along the
West African coast. As many as 17 adjacent coastal states
border the littoral of the Gulf of Guinea, for a distance of
4800 kilometers. This gives each state an average coastline
of only 282 kilometers, a low figure compared to the rest of
the world. This situation was clearly brought about by the
historical circumstances 1leading to the carving up of the
continent by 1rival colonial powers. The result was an
unusually high number of land-locked and geographically-
disadvantaged states. These states are likely to exert much
pressure 1in the future on the more advantaged coastal
states.

‘The colonial legacy 1is also responsible for the high
number of "enclaved™ states o; territories : Cabinda
(Angolad, Gambia, and the South African areaas situated
within Namibia (Walvis Bay, Luderitz, and a number of

islands>. T, as in the case of Namibia and South Africa,



the legal atatus of South Africa’s presence in Namibia, and
politicél future of Namibia, are uncertain, a serious
problem arises from these two statea’ claims to areas of
seas and seabed within 200 nautical miles of their territory
according to the principle of equidistance. Other atates
have found satisfactory and original solutions to their
enclave problems. Senegal and Gambia negotiated a boundary
which deviated slightly from the coast, in order to prevent
it from passing too close to the Gambian shore (see Map #
< |

The main ‘*problem™ area will definitely be the Eastern
Gulf of Guinea. The overlap of the five states’
claims, the presence of the independent insular state of Sao
Tome and Principe, and important dependent islands belonging
to Eguatorial Guinea, the general configuration of the
coastline, and presence of oil, all contribute to the
complexity of this region. A boundary cannot be delimited
between two states without taking into account the three
othera. A "regional solution" will need to be worked out for
all five states. Since these have diverging historical
backgrounds (two, Gabon and Cameroon, are former French
colonies ; part of Cameroon was also administered by the
Germans and the British ; Nigeria was a British colony ;
Equatorial Guinea belonged to the Spanish, and Sao Tome and
Principe, to Portugal), they will need to search for

historical antecedents, and study how the respective spheres



of interest of the colonial powers were delineated at the
time of-the ‘'scramble for Africa".

Land boundaries were inherited from colonial times. The
OAU Resolution of 1964 wisely decided not to change any of
boundaries existing at the ¢time of independence. As a
result, land boundary disputes have been few. Only one,
opposing Burkina Faso and Mali, went to the World Court.
Maritime boundaries will need to be worked out afresh. Their
solution will require solidarity and cooperation. The only
maritime boundary dispute to have gone to court involved two
atatea who agreed at the close of the case to cooperate in

the development of their offshore oil.
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Exhibit 1

List of states having declared an EEZ :

Cape Verde (200)
Comoro Islands (200)
Djyibouti (200)
France (200)

Guinea (200)
Guinea-Bissau (200)
Ivory Coast (200)
Kenya (200)
Madagascar (150)
Mauritania (200)
Mauritius (200)
Mozambigque (200)
Nigeria (200)

Sao Tome (200)
Seychelles (200)

Togo (200)

The countries listed are 16 (ocut of 33)
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List of states having declared an exclusive fisheries zone

Gabon (150)
Senegal (200)
South Africa (200>

Zaire (200)

The countries listed are 4 (out of 33)



List of states having declared territorial seas in excess of

12 miles :

Anaola (20)
Benin (200)
Cameroon (50)
Congo (200)
Gabon (100)
Gambia (200)
Ghana (200)
Liberia (200)
Mauritania (70)
Nigeria (30)
Sierra Leone (200)
Somalia (200)
Tanzanjia (30)

Togo (30)

The countriss listed are 14 (out of 33)



Exhibat 2 !
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National claims to the continental shelf.

1

2>

3

1)

SO

6)

7>

8>

S

10

Angola

Benin

Cameroon

Cape Verde

Comoro

Congo

Djibouti
Equatorial Guinea
Ethiopia

France(Reunion)

(11> Gabon

(12) Gambia

13

14)

1S

16)

17>

18>

19

Ghana

Guinea
Guinea-Bissau
Ivory Coast

Kenya

Liberia

Madagascar

Not specified

100 nautical
Superseded by
1976.

mile 1imit of 1968.
territorial sea law of

Not specified

Not specified

Not specified

Not specified

Not specified

Not specified

Not specified

Party to 1958
continental shelf.

Con ention on

Not specified

Claims right in 1966 to exercise
control seaward of territorial sea
with respect to seabed and subsoil but
limit is not specified.

1973 ¢ 100
exploitation.

fathoms or to depth of

Not saspecified
Not specified
200 meters in 1970.

Party to 1958 continental shelf

Convention in 19693.

200 meters or to depth of exploitation
in 196S.

150 nautical miles (1973)>. Party to
1958 Convention on continental shelf
in 1964.



20)

21)

22>

23

24)

and

25

26)

27)

28)

29)

30

3L

32>

33

Mauritania

Mauritius

Mozambigue

Nigeria

Sao Tome

Principe

Senegal

Seychelles

Sierra lLeone

Somalia

South Africa

Sudan

Tanzania
Togo

Zaire

= e =

Edge of continental
nautical miles (1978).

margin or 200

Edge of continental
nautical miles (1977).

margin or 200

Not specified
To depth of exploitation (1969). Party
to 1958 convention on the continental
shelf in 1971.

Not specified

Edge of continental
nautical miles (1976).

margin or 200

Edge of continental
nautical miles (1977).

margin or 200

Party to 1958 continental shelf

convention (1966).

Not specified

200 meters or depth of exploitation
(1963>. Party to 1958 convention on
the continental shelf (1964).

200 meters or depth of exploitation
(1970). Joint exploitation with Saudi
Arabia (1974).

Not specified

Not specified

Not specified
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Exhibit 3

The independent insular atates of Africa

1> Cape Verde

2> Comoro

3) Madagascar

4) Mauritius

S5) Sac Tome and Principe

6) Seychelles

States with islands

1> Ethiopia

2) France (Reunion)
3> Guinea-Bissau

4) Kenya

5> Tanzania



Declaration of the Organization of African Unity on the
Issues of the Law of the Sea [Document A/CONF.62/33, OAU
Doc. CM/Res.289(XIX)]

The Council of Ministers of the Organization of African Unity,
meeting in its Twenty-first Ordinary Session in Addis Ababa, Ethi-
opia, from 17 to 24 May 1973, and in its Twenty-third Ordinary
Session in Mogadiscio, Somalia, from 6 to 11 June 1974.

Considering that in accordance with the charter of the Organiza-
tion of African Unity, it is our responsibility to hamess the natural
and human resources of our continent for the total advancement
of our peoples in all spheres of human endeavour,

Recalling resolutions CM/Res. 245(XVII) and CM/Res. 250(XVII)
of the Seventeenth Session of the Council of Ministers of OAU on
the Permanent Sovereignty of African Countries over their natural
resources,

Recalling the OAU Council of Ministers resolution CM/
Res.289(XIX) and decision No. CM/Dec. 236 (XX),

Auware that many African countries did not participate in the 1958
and 1960 Law of the Sea Conferences,

Recalling also resolution 2750 (XXV) and 3029 A (XXVII) of the
United Nations General Assembly,

Aware that Africa, on the basis of solidarity, needs to harmonize
her position on various issues before the forthcoming United Na-
tions Conference on the Law of the Sea to be held at Carcas,
Venezuela, in 1974, and to benefit therefrom,

Recognizing that the marine environment and the living and min-
eral resources therein are of vital importance to humanity and are
not unlimited,

Noting that these marine resources are currently being exploited
by only a few States for the economic benefit of their people.

Convinced that African countries have a right to exploit the ma-
rine resources around the African continent for the economic ben-
efit of African peoples,

Recognizing that the capacity of the sea to assimilate wastes and
render them harmless and its ability to regenerate natural re-
sources are not unlimited,

Noting the potential of the sea for use for nonpeaceful purposes,
and convinced that the submarine environment should be used
exclusively for peaceful purposes,



Recognizing the position of archipelagic States,

Recognizing that Africa has many disadvantaged States including
those that are land-locked or shelf-locked and those whose access
to ocean space depends exclusively on passage through straits,

Noting the recent trends in the extension of coastal States’ juris-
dictions over the area adjacent to their coasts,

Having noted the positions and the views of other States and
regions,

Declares:

A. Territorial sea and straits

1. Pending the successful negotiation and general adoption of a
new regime to be established in these areas by the forthcoming
United Nations Conference on the Law of the Sea, this position
prejudices neither the present limits of the territorial sea of any
State nor the existing rights of States; '
2. That the African States endorse the right of access to and from
‘the sea by the land-locked countries, and the inclusion of such a
provision in the universal treaty to be negotiated at the Law of the
Sea Conference;

3. That the African States in view of the importance of interna-
tional navigation through straits used as such endorse the regime
of innocent passage in principle but recognize the need for further
precision of the regime; .

4. That the African States endorse the principle that the base
lines of any archipelagic State may be drawn by connecting the
outermost points of the outermost islands of the archipelago for
the purposes of determining the territorial sea of the archipelagic
State.

B. Regime of islands

5. That the African States recognize the need for a proper deter-
mination of the nature of maritime spaces of islands and recom-
mend that such determination should be made according to equi-
table principles taking account of all relevant factors and special
circumstances including:

(a) The size of islands

(b) Their population or the absence thereof

(c) Their contiguity to the principal territory

(d) Their geological configuration

(e} The special interest of island States and archipelagic States.



C. Exclusive economic zone concept sncluding exclussve fishery
zone

6. That the African States recognize the right of each coastal
State to establish an exclusive economic zone beyond their tern-
torial seas whose limits shall not exceed 200 nautical miles, mea-
sured from the baseline establishing their territorial seas;

7. That in such zones the coastal States shall exercize permanent
sovereignty over all the living and mineral resources and shall man-
age the zone without undue interference with the other legitimate

uses of the sea, namely, freedom of navigation, overflight and

laying of cables and pipelines;

8. That the African countries consider that scientific research and

the control of marine pollution in the economic zone shall be

subject to the jurisdiction of the coastal States;

9. That the African countries recognize, in order that the re-

sources of the region may benefit all peoples therein, that the

land-locked and other disadvantaged countries are entitled to share

in the exploitation of living resources of neighbouring economic

zones on an equal basis as nationals of coastal States on bases of

African solidarity and under such regional or bilateral agreements

as may be worked out;

10. That nothing in the propositions set herein should be con-

strued as recognizing rights of territories under colonial, foreign or

racist domination to the foregoing.

D. Regional arrangements

11. That the African States in order to develop and manage the
resources of the region take all possible measures, including co-
operation in the conservation and management of the living re-
sources and prevention and control of pollution to conserve the
marine environment, to establish such regional institutions as may
be necessary and settle dispute between them in accordance with
regional arrangements.

E. Fishing activities in the high seas

12. That the African States recognize that fishing activities in the
high seas have a direct effect on the fisheries within the territorial
sea and in the economic zone. Consequently, such activities must
be regulated especially having regard to the highly migratory and
anadromous fish species. The African States therefore favour the
setting up of an international sea fisheries regime or authority with
sufficient powers to make States comply to widely acceptefi fish-
eries management principles or alternatively the strengthening of
the existing Food and Agriculture Organization of the Umtefi Na-
tions Fisheries Commissions or other fisheries regulatory bodies to
enable them to formulate appropriate regulations applicable in all
the areas of the high seas.



F. Training and transfer of technology

13. That the African States in order to benefit in exploration and
exploitation of the resources of the sea-bed and subsoil thereof
shall intensify national and regional efforts in the training and
assistance of their personnel in all aspects of marine science and
technology. Furthermore they shall urge the appropriate United
Nations agencies and the technologically advanced countries to
accelerate the process of transfer or marine science and techno-
logy, including the training of personnel.

G. Scientific research

14. All States regardless of their geographical situation have the
right to carry out scientific research in the marine environment.
The research must be for peaceful purposes and should not cause
any harm to the marine environment.

Scientific research in the territorial sea or in the exclusive eco-
nomic zone shall only be carried out with the consent of the
coastal State concerned.

States agree to promote international co-operation in marine
scientific research in areas beyond limits of national jurisdiction.
Such scientific research shall be carmied out in accordance with
rules and procedures laid down by the international machinery.

H. Preservation of the marine environment

15. That the African States recognize that every State has a right
to manage its resources pursuant to its environmental policies and
has an obligation in the prevention and control of pollution of the
marine environment

16. Consequently, African States shall take all possible measures,
individually or jointly, so that activities carried out under their
jurisdiction or control do not cause pollution damage to other
States and to the marine environment as a whole.

17. In formulating such measures, States shall take maximum
account of the provisions of existing international or regional pol-
lution control conventions and of relevant principles and recom-
mendations proposed by competent international or regional orga-
nizations.



I. International regime and international machinery for the
seabed and ocean floor and subsoil thereof beyond the
limits of national jurisdiction

18. That African States reaffirm their belief in the Declaration of
Principles, embodied in resolution 2479 (XXV) of the United Na-
tions General Assembly, and that in order to realize its objectives
these principles shall be translated into treaty articles to govern
the area.

19. In particular the African States reaffirm their belief in the
principle of the common heritage of mankind, which principle
should in no way be limited in its scope by restrictive interpreta-
tions.

20. That with regard to the International Seabed Area, African
States affirm that until the establishment of the international re-
gime and international machinery the appiicable regime in the area
is the Declaration of Principles, resolution 2749 (XXV) and the
moratorium resolutions; and that in accordance with the provi-
sions of the Declaration and the resolutions no State or person,
natural or juridical, shall engage in any activities aimed at commer-
cial exploitation of the area.

21. Without prejudice to paragraphs 1 and 6 above, the African
States support a limit of the internation area determined by dis-
tance from appropriate baselines.

22. That the African States affirm that:

(a) The competence of the international machinery shall ex-
tend over the seabed and ocean floor and the subsoil thereof,
beyond the limits of national jurisdiction;

(b) The machinery shall possess full legal personality with
functional privileges and immunities. It may have some working
relationship with the United Nations system but it shall maintain
considerable political and financial independence;

(c) The machinery shall be invested with strong and compre-
hensive powers. Among others it shall have the right to explore
and exploit the area, to regulate the activities in the area, to hand
equitable distribution of benetit and to minimize any adverse eco-
nomic effects by the fluctuation of prices of raw materials result-
ing from activities carried out in the area; to distribute equitably
among all developing countries the proceeds from any tax (fiscal
imposition) levied in connexion with activities relating to the ex-
ploitation of the area; to protect the marine environment; to regu-
late and conduct scientific research and in this way to give full
meaning to the concept of the common heritage of mankind;

(d) There shall be an assembly of all members which shall be
the repository of all powers and a council of limited membership
whose composition shall reflect the principle of equitable geo-
graphical distribution and shall exercize, in a democratic manner,
most of the functions of the machinery. There shall also be a
secretariat to service all the organs and a tribunal for the settle-
ment of disputes. The Assembly and the Council would be com-
petent to establish as appropriate subsidiary organs for specialized
purposes.



Conclusions of the African States Regional Seminar on the

Law of the Sea, YAOUNDE, 1972

After examining the reports, conclusions and recommendations of
the various working groups, which were discussed and amended,
the seminar adopted the following recommendations:

I.(a) On the territorial sea, the contiguous zone and the high seas:

(1) The African States have the right to determine the limits of
their jurisdiction over the seas adjacent to their coasts in accor-
dance with reasonable criteria which particularly take into account
their own geographical, geological, biological and national security
factors.

(2) The Territorial Sea should not extend beyond a limit of
12 nautical miles.

(3) The African States have equally the right to establish beyond
the Territorial sea an Economic Zone over which they will have an
exclusive jurisdiction for the purpose of control, regulation and
national exploitation of the living resources of the sea and their
reservation for the primary benefit of their peoples and their re-
spective economies, and for the purpose of the prevention and
control of pollution.

The establishment of such a zone shall be without prejudice to
the following freedoms; freedom of navigation, freedom of over-
flight, freedom to lay submarine cables and pipelines.

(4) The exploitation of the living resources within the economic
zone should be open to all African States both land-locked and
near land-locked, provided that the enterprizes of these States
desiring to exploit these resources are effectively controlled by
African capital and personnel. To be effective, the rights of land-
locked States shall be complemented by the right of transit. These
rights shall be embodied in multilateral or regional or bilateral
agreements.

(5) The limit of the economic zone shall be fixed in nautical
miles in accordance with regional considerations taking duly into
account the resources of the region and the rights and interests of
the land-locked and near land-locked States, without prejudice to
limits already adopted by some States within the region.

(6) The limits between two or more States shall be fixed in con-
formity with the United National Charter and that of the Organi-
zation of African Unity.

(7) The African States shall mutually recognize their existing his-
toric rights.

However certain participants expressed reservations as to a
12-mile limit for the territorial sea and as to fixing a precise limit.

On recommendation No. 5 others thought that the general prin-
ciples of International Law should be referred to in order to fix
maritime limits.



L(b) On “Historic Rights’’ and “Historic Bays”’:

(1) That the ‘“‘historic rights” acquired by certain neighbouring
African States in a part of the sea which may fall within the
exclusive jurisdiction of another State would be recognized and
safeguarded.

(2) The impossibility for an African State to provide evidence of
an uninterrupted claim over a historic bay should not constitute
an obstacle to the recognition of the rights of that State over such
a bay.

Adopted without reservation

II. On the biological resources of the sea, fishing and maritime
pollution:

Recommendations
The Participants:

Recommended to African States to extend their sovereignty
over all the resources of the high seas adjacent to their Territorial
Sea within an economic zone to be established and which will
include at least the continental shelf;

Call upon all African States to uphold the principle of this
extension at the next International Conference on the Law of the
Sea;

Suggest that African States should promote a new policy of
co-operation for the development of fisheries so as to increase
their participation in the exploitation of marine resources;

Recommend to African States to take all measures to fight
pollution and in particular;

by establishing national laws to protect their countries from
pollution;

by advocating in international organizations the conclusion of
appropriate agreements on control measures against pollution.

Adopted without reservation

III. On the continental shelf and the sea-bed:

Recommendations

In the light of their discussions the Seminar approves the principle
of setting up an international governing body to manage the com-
mon heritage outside the limits of national jurisdiction. It consid-
ers that this body must conform with the spirit of the resolution
which provided for its creation and for this reason must be struc-
tured and operate in such a way that the developing countries
should be the primary controllers and beneficiaries.

The Seminar recommends that the international body should
carry out its wishes on the Seabed and subsoil for the benefit of
the international community. .

Therefore, it considers that its action will depend on the desire



of States to extend their limits of jurisdiction. The Seminar noted
that it was important for this body to avoid being a simple admin-
istrative apparatus issuing licences and distributing royalities.

It considers that to be efficient the International body must
seek the best ways and means to involve the business concerns of
developing countries in exploiting the resources available in its
zone of using these resources to promote the progress of mankind
in the developing countries so as to correct the grave imbalance
between the nations.

The Seminar considers that all these objectives can be achieved
if the participation of developing countries in the planning, setting
up, and operation of this body is assured without restriction.

Adopted unanimously:

The participants expressed the unanimous wish that these recom-
mendations should be notified to all African States and to the
OAU.



The Kampala Declaration { Document A/CONF.62/63]

The Conference of the Developing Land-locked and other Geo-
graphically Disadvantaged States, meeting in Kampala, Uganda,
from 20 to 22 March 1974.

Having in mind the Third United Nations Conference on the Law
of the Sea, inaugurated in New York on 3 December 1973, the
second session of which is due to be held in Caracas, Venezuela,
from 20 June to 29 August 1974,

Auware of the fact that the Conference is called upon to draw up a
future comprehensive legal order for the sea and ocean space,

Believing that the Conference should strive, in drawing up the said
order, to ensure the common interests of the international com-
munity, as a whole and to provide for the orderly and equitable
development and enjoyment of ocean resources, with the partici-
pation of all nations, including the land-locked and other geo-
graphically disadvantaged States,

Emphasizing the necessity of taking into consideration the needs
and interests of the developing countries, particularly those of the
land-locked and other geographically disadvantaged States,

Calling once again the- attention of all States to the vital role and
importance of the exercize by land-locked States of their right of
free access to and from the sea, and their right of free transit and
other facilities in the process of their economic development, and
recognizing that developing land-locked States are among the least
developed of the developing countries,

Affirming that the peaceful uses of the sea and the development
and enjoyment of its resources represent vital and crucial elements
of trade, commerce and communications in the world, which in
turn play a very significant role in the process of economic devel-
opment of nations,

Recognizing the needs of the land-locked States for the availabili-
ty, suitability and operating efficiency of the transportation sys-
tem, and port and other facilities in the transit States, upon which
facilities they depend for their international trade,

Recalling that numerous international legal instruments have re-
cognized the rights of land-locked States of free access to and
from the sea and other related matters,

Convinced that the viability of the legal order of the oceans de-
pends upon the fulfilment of the needs and interests of all nations
on the basis of equality and non-discrimination in attaining higher
levels of economic prosperity for their peoples,



Declares that the future legal order of the oceans should embody
in an appropriate form the following principles representing the
essential rights and interests of the developing land-ocked and
other geographically disadvantaged States:

1. The right of land-locked States of free and unrestricted access
to and from the sea is one of the cardinal rights recognized by
international law.

2. The right of geographically disadvantaged States of free and
unrestricted access to and from the high seas is one of the cardinal
rights recognized by international law.

3. Transit States shall respect and facilitate the exercize of the
right of free access to and from the sea by land-locked States and
their right of free and unrestricted transit, and provide them with
all other facilities necessary for traffic in transit without discrimi-
nation, by all means of transport and communication, through all
the routes of access in the transit State.

4. Land-locked States and other geographically disadvantaged
States shall have the right of free access to and from the area of
the seabed, in order to enable them to participate in the explora-
tion and exploitation of the area and its resources and to derive
benefits therefrom.

5. In order that land-locked States shall exercize the right to sail
ships under their own flag and to use ports, coastal States shall

respect the right of land-locked States to. use on an equal basis,
facilities, equipment and all other installations in the ports.

6. Traffic in transit shall not be subject’to any customs duties,
taxes or other charges except charges levied for specific services
rendered in connexion with such traffic.

7. Land-locked and other geographically disadvantaged States
shall be adequately and proportionately represented in all the or-
gans of the international seabed machinery, the decisions of
which shall be made with due regard to their special needs and

problems.
8. In the exploitation of the resources of the sea and seabed and

subsoil thereof, beyond the territorial sea, the following principles
shall apply: )

(a) The rights and interests of all States, whether coastal or
land-locked, shall be taken into account.

(b) All rights which land-locked and other geographically dis-
advantaged States have with regard to such resources under exist-
ing international law shall be maintained.

(c) The international area that would be governed under the

concept of the common heritage, within the meaning of United
Nations General Assembly resolution 2467 A (XXIII), shall be so
extensive and contain such resources, as to ensure viable economic
exploitation.
9. With respect to the exercize of jurisdiction over resources in
areas adjacent to the territorial sea, the land-locked States and
other geographically disadvantaged States shall have equal rights
with other States and without discrimination in the exercize of
such jurisdiction, in accordance with international standards to be
drawn up by the Third United Nations Conference on the Law of
the Sea.
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Map # 1 ¢ Africa and its five maritime boundaries
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Map # 2 : The maritime boundary between Guinea-Bissau

Senegal

Source : Limita in the seas (1976) : Territorial sea
continental shelf boundary : Guinea-Bissau/Senegal. No.
yg.s. Department of State, Bureau of Intelligence

Research, Office of the Geographer.
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Map # 3 : The maritime boundary between Senegal and Gambia

Source : Limits in the seas (1976) . Territorial sea and
continental shelf boundary : the Gambia-Senegal. No. 85,
U.S. Department of State, Bureau of Intelligence and

Research, Office of the Geographer.
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Map # 4 : The maritime boundary between Kenya and Tanzania

(1975)

Source : Limits in the seas (1981) : Territorial waters
boundary ¢! Kenya/Tanzania. No. S2, U.S. Department of State,
Bureau of Intelligence and Research, Office of the

Geographer.
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Map # 5 : The maritime boundary between France (Reunion) and

Mauritius (1980)

Source Limita in the seas (1982) : Maritime boundary :
France (Reunion)/Mauritius. No. a5, U.S. Department of
State, Bureau of Intelligence and Research, Office of the

Geographer.
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Map # 6 : The delimitation of the maritime boundary between
Guinea and Guinea-Bissau by the Arbitral Tribunal of The

Hague (1985)

Source : Court of Arbitration (1985) : Delimitation of the
maritime boundary between Guinea and Guinea-Bissau. Award of

14 February.
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Map # 7 : Guinea-Biesau and Guinea oil concessions and key

wells.

Source : McGrew, H.J. (1981) : 0il and gas developnents in

central and southern Africa in 1981. American Asscciation of

Petroleum Geologi=st= Bulletin, 66:11, 2251-2320.
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Map # 8 : The major oceanic currents of the Equatorial

Atlantic Ocean.

Source : Dalhousie Oce&an Studies Program (1985) : The
implementation of the new law of the sea in West Africa.
Prospects for the development and management of marine
resources. June, Dalhousie University, Halifax, Nova Scotia,

Canada.



MAJOR OCEANIC CURRENTS

SOUTH ATLANTQ

GYRE

CANARY CURRENT EQUATORIAL COUNTERCURRENT
GUINEA CURRENT 4 ) SOUTH EQUATORIAL CURRENT
BENGUELA CURRENT

SOURCE: IMCO/UNEP "The Status of Oil Pollution and 0il
Pollution Control in the West and Central Africa
Region®. UNEP Regional Seas Reports and Studies,
No. 4, UNEP 1982.



Map # 3 : The upwelling areas on the West Coast of Africa.

Source : Thurman, H.V. (1983) : Essentials in oceanography,

page 225.
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Map # 10 : Thickness of sediment above basement, on the West

Coast of Africa.

Source : Hedburg, H.D. (1976 : Ocean boundaries and
petroleum resources. In : G. Gordon Pirie : Oceanography -
contemporary readings in ocean sciences. Oxford University

Press, p. 250.






Map # 11 : Offshore petroleum exploratory activity in Weat

Africa.

Source : Dalhousie Jcean Studies Program (198%5)
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Map # 12 : Angola-Cabinda and Republic of Zaire concessions

and key wells.

Source : McGrew, H.J. ((1981)
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Map # 13 : Africa ! the 200 nautical mile limit, -he eige of

the continental shelf and edge of continental margin.

Source : The Times Atlas of the Oceans.






Map # 14 : Manganese nodules and phosphate deposits in

Africa,

Source : Thurman, H.V. (1983) ¢ Essentials of oceanography.
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Map # 15 : Guinea-Bissau’s atraight baselines.

Source : Preacott, J.R.V. (1985) : The maritime political

boundaries of the world.
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Map # 16 : Indian Ocean islands : Reunion and Msuritiusa.
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Map # 17 : Ialandes in the Mozambique Channel.
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Map # 18 : The Dahlak Archipelago and the aouthern Red Sea.
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Map # 19 : Delimitation problems in the Gulf of Guinea :

Nigeria, Camerocon, Equatorial Guinea, Gabon and Sao Tome and

Principe.

Source : Karl, D.E. (1977) : Iaslande and the delimitatior of
the continental sheilf : a framework for analysis. The

American Journal of International Law 71, 670.
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Map # 20 : The delimitation of African boundaries according

to hypothetical equidistance.
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Map # 21 : The North Sea continental shelf boundarias

(1863 .
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Map # 22 : The delimitation of the Tunisia/Libya boundary

(13982).
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