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"ABSTRACT

Population pressure in the coastal zone has greatly increased
the demand for shore-based recreation. Many states have acknowledged
this need and have used various methods to increase public access to
the shoreline. In Massachusetts, however, these methods have met with
little success due to extensive, both in terms of power and geography,
private property rights along the shore.

There is no single source of the 1éw relating to shore
ownership and public shore use in Massachusetts because the issue is
grounded in the slowly-evolving commonlaw of the state. Consequently,
few citizens in fhe Commonwealth understand the legal regime relating
tb shore lands. This confusion is compounded by the facf that
Massachusetts' regime is unique in the nation, so most people do not
know their rights to use the shore are severely restricted.

This paper will describe characteristics of Massachusetts'
peculiar legal system relating to shore ownership and public rights in
an attempt to clarify a complex situation. The history of the system
will be examined to discover how Massachusetts' coastal law evolved
and how it operates today.

Once the regime is understood, later chapters will study various
tools used in other states to open up the beaches for more public use
and explain why many of them are of little value to Massachusetts.
Methods that could be used to increase public access in the Commonwealth
will also be explored and recommendations made concerning their use.
The implications of promoting increased public use of the coast will

also be addressed.
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CHAPTER I

INTRODUCTION

"Eyeryone enjoys the waterfront. I don't
think anyone should own a beach, it's
un-American. But it's not un-Massachusetts.”

-- 0ak Bluffs Selectman Edmond G.
Coogan, in The Vineyard Gazette,
Edgartown, Mass., July 24, 1981.




CHAPTER I
INTRODUCTION

Public access. Few other terms are mentioned so often within
coastal zone management circles today. Yet no other term contains such
éomplex implications: Which public? All the public? The wealthy public?
The neighborhood public? The out-of-state public? And what types of
access? Access to where? At what cost?

To many people the Massachusetts coast does not exist.
Documents may say the shore wanders for 1200 miles from the lédges of
Cape Ann to the sands of Nantucket. But only one-quarter of that
stretch is punctuated by some form of public access,1 where one can
verify that the Atlantic Ocean meets the Commonwealth. '"Going to the
beach" ié the most popular form of recreation in Massachusetts,2 but
enthusiasts often find there is no beach to go to.

Gaining access to the shoreline is a social issue, but it is
defined by law and politics. Massachusetts has honed a legal and
political sophistication that is almost impenetrable, so answers to
coastal access questions, complex anywhere, become riddled here with
nuances, qualifications and "split hairs.'" As a result, most citizens
have no idea what legal regime governs the shoreline in Massachusetts.
In many coastal states, efforts are made to publicize citizens' rights
to use the beaches for recreation. In Massachusetts, the "Cradle of
American Liberty';," public officials are ominously quiet on this topic,

2



3
as though afraid their citizens will learn just how limited shore
access rights are in the state.

This paper will examine the private and public rights in
shorelands in Massachusetts. It will detail the events of Massachusetts’
long history that led to the current situation, anomalous in the nation,
in which the state's general populace has fewer rights to use the
shore than at any time since Europe's feudal era, It will note the
successes (few) and failures (many) of recent measures taken to
broaden these rights. Finally, the paper will explore alternative
means to return to Massachusetts' citizens their shoreline.

Whenever appropriate, this analysis will attempt to present
public access problems from a local perspective; that is, with regard
to the distinctive needs of coastal cities and towns in the Common-
wealth. Access problems impinge most directly on those nearest the
. resource who wish to use it. In Massachusetts, towns are sometimes
referred to as ''sovereign principalities" because they are accorded
a large degree of autonomy, or home rule, by the state in the
management of their affairs. This autonomy, like each town's other
resources, is jealously guarded. Its strength means that towns can
play the primary role in securing public access. But it can also

determine how that access is to be apportioned.



CHAPTER II
DEFINITIONS

Land areas around the shore go by many different names. They
may be defined in legal, biological, geographical and practical terms.
This paper will use the terms normally used by coastal zone managers
and the Massachusetts courts when referring to specific shore areas.
Listed below are the most common terms and graphic depictions of each

area are on the following pages.

TIDELANDS: (synonymous with waters navigable-in-law in
Massachusetts); land under salt water from the
mean high water mark to the 1limit of state
jurisdiction (3 miles from high water); includes
the flats and submerged lands; under territorial waters

FLATS: (known in other states as the "wet sand area'); land
between mean high water mark and the extreme low water
mark in Massachusetts; called the intertidal zone in
biological terms; now, usually in private ownership

SUBMERGED LANDS: land beyond the extreme low water mark out
to the 3 mile limit of territorial waters;
in Camonwealth ownership

UPLAND: land above the beach; at a higher elevation than the
upper edge of the extreme high water mark or the
lower edge of dune vegetation

BEACH: used generally to refer to coast or shore; also refers
to the "dry sand area" or land between mean high water
and extreme high water; land between the flats and the upland.

HIGH/LOW WATER MARK: high or low tide line
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Figure 2. The Flats in Massachusetts Law (shown in shaded area)
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Figure 3. The Submerged Lands in Massachusetts Law (shown in shaded
area) 100 rods = 1650 feet
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CHAPTER III

HISTORICAL PATTERNS OF SHORE OWNERSHIP AND USE

"Nemo igitur ad littus maris accedere prohibetur."
("Nobody is therefore prohibited to come to the sea shore."

--Institutes of Justinian,
Roman Emperor
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CHAPTER III

HISTORIC PATTERNS OF SHORE OWNERSHIP AND USE

Introduction

Most coastal access problems stem from one compressed fact: the
beach can be owned. The basic characteristic of personal ownership
of property is the right of the landowner to exclude others.
Ownership means exclusion, beaches can be owned, and three-quarters
of all shorefront in Massachusetts is privately-owned. Any attempt
to meet the growing need for shore-based public recreation will
involve changing these three facts. One must reduce the exclusiveness
engendered by ownership or subtract beaches from private appropriation
in order to change the proportion of‘public versus private shorefront.

Owning beaches is not unique to Massachusetts. Almost every state
allows its coastline to be held as private property. In 1970, 78 per
cent of the total U.S. shoreline was owned privately, a figure that
exactly matched Massachusetts' proportion.3 But Massachusetts'
situation varies not in degree, but in kind. In other states, private
title runs down only to the limit of the high tide line and land
seaward of that mark is held by the state for all its citizens. Public
access in these states usually involves securing paths from the upland
behind the beach to the state's land between and beyond the tides.

In Maine, New Hampshire, Virginia, Pennsylvania, Delaware and
Massachusetts,4 however, private title is recognized as legitimate in
extending io the low tide line. In these six states, all of the usual

11
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100 rods from
mean .high

Town Road

Figure 6. Limit of Fee Simple (or full title) property ownership
in Massachusetts. Hatched area on filled land held in fee simple
with the condition that the land be used for a public purpose.
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100 rods from
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ke Tk i

Town Road

Figure 7. Limit of Fee Simple (or full title) property ownership

in Maine and New Hampshire. (Also typical in Pennsylvania, Delaware,
and Virginia, though these latter states do not recognize the 100-rod
limit.) ’
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100 rods from
mean .high

Town Road

filled land

Figure 8. Limit of Fee Simple (or full title) property ownership
in other coastal states.
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public access problems are compounded by this further appropriation.
What is the point in gaining access to the sea if the public cannot
use the adjacent land?

The fact that the flats, or the land between the tides, can be
held privately in Massachusetts is virtually unknown to most citizens.
The siﬁgle biggest misconception people have is the notion, '"We can
cross this man's beach as long as we walk below the high tide line."
This "right" seems so self-evident to most people that even the
researcher, whose studies have convinced him otherwise, begins to doubt
his learning. How can so many people all have the wrong idea? The
only reason more disputes between landowners and trespassers do not
flare is because fhe belief is so prevalent that even many landowners
do not know they own to the low tide line and that they may exclude
strollers.5

To examine how we arrived at this situation, we must study shore

ownership patterns in previous jurisdictions.

Before Massachusetts

We pick up the thread with the Romans. Whatever tyranny their
Empire imposed on Europe, it was not evinced in the Justinian Code's
chapter on seashores. The shore was owned by no one, but open to all.6
Fishermen could spread their nets or even build huts on the beach.

The Decline brought fall to the abyssal depths of feudalism.
Peasant rights were surrendered to manor lords who, in turn, bowed
before-kings. In England, shores of the island realm were vested in the
king as a property owner.7 This ownership brought with it the right of

the king to convey or grant parcels of shore property to individual
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subjects.8

By the time of the Magna Carta in 1225, however, it became clear
that the king had duties towards his coast in addition to his rights
of personal gain with it.9 He assumed responsibility for safeguarding
the public's right to use the flats for the important economic pursuits
of fishing and maritime commerce. The king acted as the guardian or
trustee for the public in this zone, even if it meant diminishing his
royal prerogatives of property.

The crucial notion of a publié trust in tidelands was reborn
after a long lapse since Justinian's era. The king could still grant
away his title to tidelands, but only if the public's right to fish and

navigate in the area remained intact.10

Massachusetts-~First Pilgrims and Puritans, 1620-1640

The Plymouth Colony was~a chartered~trading company that received
a grant from King James I of England to settle in America in 1620.
The king's grant turned over to the company all of his own rights and
duties in the soil and waters around Plymouth where the Pilgrims
finally settled.11 The colony could grant land to individuals along the
shore, but had to guarantee public use of tidelands for fishing and
shipping.

In 1630 Winthrop and his Puritans arrived to settle the shores
of Massachusetts Bay to Plymouth's north.12 The Massachusetts Bay
Company had the same far-reaching powers to dispose of land as the -
Pilgrims had from Plymouth south around Cape Cod. Again, though, the
Company had to uphold the public trust (fishing, shipping) like any

group representing the English sovereign.13
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As more immigrants arrived in Boston and Plymouth, the
population fanned out to outlying districts. If enough people wanted
to settle in the same area, the colonial assemblies would grant them
status as towns and delegate the disposal of individual-pieces of
property to them.14 A grant of land along the shore by a town to a
person, however, was limited to the high tide line because this was
the common practice in the settlers' native England and the colony
retained title to the flats.

The local governments served as extensions, not as substitutes,
for the colonies' general governments. If a town did not protect the
fishing and navigation rights of the public in the-flats, the |
colonial governor would override the local action. The colonial
legislature could still grant any land not directly appropriated by
the towns. In rare instances the colony would fix a boundary of the
low tide line in a deed along the shore, granting the flats to the
owner.

The Plymouth and Massachusetts Bay Célonies were distinct
entities at this time. The laws of one had no enforcement application
in the other. Nevertheless, both colonies drew upon a similar
socio-political background and the "basic law concerning seashores,
tide waters and great ponds had similar development in the Plymouth
Colony”16 and around Boston. it should be noted that the territory
of the Massachusetts Bay Colony included what would eventually become
Maine, and Plymouth's sphere of influence included Cape Cod and the

Buzzards Bay region.



KING JAMES 1 OF ENGLAND KING CHARLES I OF ENGLAND
PLYMOUTH COMPANY (1620) MASSACHUSETTS BAY COLONY (1628)
TOWN PERSON TO PERSON
7\
PERSON ETC. PERSON ETC. PERSON ETC. PERSON ETC.

COLONY OF MASSACHUSETTS (1692) ¢———————MAINE

COMMONWEALTH OF MASSACHUSETTS (1788)

l — STATE OF MAINE (1820)

This figure demonstrates the derivation and distribution of land titles in Massachusetts.
After European discovery, the King of England owned the lands of New England. He granted titles
to the chartered trading companies in the 1620's, which, in turn, granted properties to towns, or
groups of freemen, or to separate individuals. No landowner today can claim a "King's Grant."

FigqpenQ—. Derivation of PropertyTitles in Massachusetts

81
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The Colonial Ordinance: 1641-1647

The Massachusetts Bay Colony soon outstripped her elder neighbor
Plymouth in population and poWér. After ten years of settlement and
growth, the colonial government in Boston decided to codify the ad hoc
Tules of law its General Court (legilsature) had enacted as well as

aspects of the common law inherited from England. The Book of the

General Laws and Liberties, or, more commonly, the Colonial Ordinance,

is a fascinating document. It details many more laws than liberties,
as might be expected in a theocracy which had no qualms about mixing
church and state. Nestled in among edicts banning Jesuits, killing
witches and "rebellious sons', and setting bread wéights are
codifications of the most pertinent aspects of the English common law,

adapted for use in the wild New World. Prominent among these rules is

an affirmation of the public trust concept.

The Colonial Ordinance: 1641 Provisions

In 1641 a passage in the Colonial Ordinance read:17

Every inhabitant who is a householder shall have free
fishing and fowling in any great ponds, bays, coves and
rivers so far as the sea ebbs and flows within the
precincts of the town where they dwell, unless the
freemen of the same town, or the general court have

otherwise appropriated them, provided that this shall

not be extended to give leave to any man to come upon

others' property with out their leave.
Beacuse this paragraph is so central to any discussion of the public
trust in tidelands in the Commonwealth, we will examine it in detail
and how it has been judicially interpreted over the years. It should

be kept in mind that the Colonial Ordinance still holds sway in

Massachusetts property law.
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QUESTION: Who has these rights?
ANSWER: '"Every inhabitant who is a householder..."

The terms "inhabitant" and "householder'" are litigated even
today. ''Inhabitant" does not refer strictly to domicile or residence,
but implies citizenship and "municipal rights and duties."18 In any
event, the phrase seems to sﬁggest the public right of fishing and
fowling is limited only to coastal town residents and, furthermore,
extends only within their own town boundaries, ("...within the precincts
of the town where they dwell,"). 1In 1641 if was rare for any colonist
to live anywhere but in a seaside town, so the language initially
caused little problem. Nevertheless, in 1856 the judges of the state.
ruled that the riéht was open to any citizen of the state.19 (Today
there is increasing pressure to broaden the right to include any citizen
of the United States, but discussion of the complexity of that issue
must be deferred.)

QUESTION: What are these rights?
ANSWER: ", ..free fishing and fowling..."

Wild creatures belong to no one until they are captured by
an individual. The colony, and later the Commonwealth, however, is
said to hold the animals within its territory in trust for its citizens.
Fowling refers to hunting birds. It is unclear whether the common law
of England recognized express fowling rights on the shore,20 but the
colonists were free to adopt that practice. Massachusetts seems to ke
‘unique among the states in specifically including fowling as a protected
public right.

Fishing is part of the traditional public trust. Most

jurisdictions, including Massachusetts, make no distinction between
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shellfish and finfish for purposes of the trust, despite the fact that
shellfish can be rooted to the soil, which can be held privately.21

Both fishing and fowling can be regulated by the legislature
and by the towns exercising police powers. 1In this sense, the right
is not "free" and license fees have been imposed for the harvesting
of most species, particularly shellfish.

The omission of rights of free navigation should be glaring here.
Apparently, navigation rights were so obvious that they did not need
mention in the 1641 discussion of the publie trust. In any event,
navigation was expressly included in the 1647 amendments to the
Ordinance.

QUESTION: Where may these rights be exercised?

ANSWER: "...in any great ponds, bays, coves and rivers so far
as the sea ebbs and flows..."

Great ponds are large freshwater bodies found only within
the Massachusetts, Maine and (through usage) New Hampshire legal regimes.
They have their own access-related problems, but it is not primarily
a coastal issue and will not be discussed here.

Basically, the language refers to any land that is touched by
salt water, whether it be open seacoast or sheltered inlets, such as
bays and coves. Coastal streams and rivers up which salt water
peneérates at high tide are called navigable waters too, up to the
point where they are influenced by the ebb and flow. Massachusetts is
one of only a few states that differentiates between waterways
navigable-~in-law and those navigable-in-fact. Navigable-in-law means
only those stretches of a river or stream that are influenced by the

ocean tide_.22 Navigable-in-fact streams are those capable of commerce
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by floating objects, such as boats or logs.23 Freshwater streams
(non-navigable-in-law) can be owned without being subject to the

I3

public trust (fishing and fowling) and only if navigation is practical

(navigable -in-fact) must the owner allow the public to use it for
such purpose. The distinction is important because the public trust
applies differently to each category:
TABLE 1
THE PUBLIC TRUST IN WATERWAYS IN MASSACHUSETTS

Navigable-in-law Nonnavigable-in-law
(salt water) (fresh water)

Navigable-in-fact
(can float boats
and logs)

fowling/fishing-YES fowling/fishing-NO
navigation-YES navigation-YES

Nonnavigable-in-fact
(cannot float
boats or logs)

fowling/fishing-YES fowling/fishing-NO
navigation-NQ navigation-NO

Implicitly, the trust.permits "free fishing and fowling" seaward
to the three-mile limit of state sovereignty. Again, it should be
reiterated that the Colonial Ordinance at the time applied only to
those in the Massachusetts Bay Colony. Eventually, it would be
acknowledged to control the entire state when Plymouth merged.

QUESTION: Ehgg_can'the rights be freely exercised?

ANSWER: ", ..unless the freemen of the same town, or the
general court have otherwise appropriated them..."

The indefinite pronoun "them'" here refers to the fish and
fowl. The appropriation by the town or legislature implies imposition
of legitimate regulations on the taking of heretofore wild creatures.25
Once appfopriated to gevernment control, the fishing and fowling are

no longer considered free. Quotas, size limits and fees are examples

e e ——— e . e~ =y
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Waters Navigable-in-law and Waters Navigable-in-fact in Massachusetts,
for application of the public trust rights of fishing and fowling in each area.)

Figure 10,
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of legitimate restrictions placed on the harvest.

The appropriation may take another form.26 The legislature
has the power to vest exclusive rights to a wildlife stock to an
individual if it can show that the public interest is served.27 For
example, an unproductive shellfish bed may be granted to a person who
promises to improve it. (Shellfish grants are not uncommon today,
notably in the Cape Cod towns of Wellfleet, Chatham, Falmouth and
Barnstable.]28

QUESTION: How can these rights be exercised?

ANSWER: "...this (free fishing and fowling) shall not be
extended to give leave to any man to come upon
others' property with out their leave."

The colonists had the right to use the waters and the
flats for their fishing and fowling, but they would have no guarantee
of easy access across the upland behind the beach to reach the
shoreline. Given that citizens had liberty to walk parallel to the
tideline in pursuit of fish and fowl, fishermen and hunters could be
cited for trespass if they crossed private property perpendicular to
the beach, without the leave or permission of the owner.

Theoretically, a situation could have evolved wherein a town's

entire shoreline could have been vested in private hands with no
public access points at all. The public would have to approach the
flats by boat or from another town. It was not until 1908 that the
legislature required each coastal town to provide "at least one
common landing place,"29 by eminent domain if need be.

The confusion and frustration enveloping perpendicular access

was recently demonstrated in the Cape Cod town of Barnstable. The

town contracted with a Boston consulting firm to develop a ''master
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plan" to guide local economic growth.30 The Boston "experts"
recomnended, among other things, the town could encourage 'development
of the shellfish industry" by insuring that ''shellfishermen are aware
of the provision that they be able to reach the water through
privately-owned land if they are carrying fishing equipment."31
Fortunately, the error went no further than the first public meeting
before correction, thereby averting more confusion and potential

class warfare.

This problem of upland or perpendiculér access is the biggest
one confounding lawyers and recreation planners today. It will be
examined at greater length shortly. This one dependent clause
prohibiting tresﬁassing, however, should be compared to the law of the
ancient Romans, which read, '""Nobody is prohibited to come to the sea

shore."32

Despite the qualifications enumerated above, the basic thrust of
this entire passage in the 1641 Colonial Ordinance is simple. It
merely restated the rules the colonists were accustomed to in England.
Public uses of the sea and shore were being transplanted to the New
World too. The towns, acting as agents of the legislature, and the
legislature itself, served as property owners of tidelands and
protectors of public rights there, just as the.king and his Parliament
had in England.

Simply because most of the tidelands were still in the publiec
domain did not mean citizens could use them as they pleased. The
tidelands' title was held by the General Court, which could set strict

rules on how the shores were used. Implicitly, any person on a public
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tideland had to 1limit his actions to enjoyment of the three public
trust rights (fishing, fowling, navigation) or he was technically
trespassing. He had no legal right simply to stand on the public
flats without a reason. The Puritan may not have been able to
envision other coastal activities anyway.

The Massachusetts General Court had deeded away several parcels
of flats into private hands, but these landowners held their deeds
subject to the public's right to fish, fowl and navigate on and over
their flats and beyond. Few shoreowners minded; the beaches were
wide open in a practical sense anyway. The cod, crabs and clams that
drew the settlers in the first place were still tgeming. The sea

continued to heave up its bounty effortlessly.

The Colonial Ordinance: 1647 Amendnments

Throughout the 1640's various additions were made to the Colonial
Ordinance. Penalties were imposed for.“fippling strong waters after
nine at night," shuffleboard was banned and poor people were "disposed
of" into certain towns '"for the ease of the Countrie." Such rules
and others were deemed necessary so the community could pursue
undisturbed its reverence for God and its respect for Mammon.

In 1647 the following passage was inserted into the Ordinance

directly beneath the vow of the public trust:34

It is declared, that in all creeks, coves, and other
places about and upon salt water, where the sea ebbs

and flows, the proprietor, or the land adjoining shall
have propriety to the low water mark, where the sea doth
not ebb above a hundred rods, and not more wheresoever
it ebbs further:

Provided, that such proprietor shall not by this liberty
have power to stop or hinder the passage of boats or
other vessels, in or through any sea, creeks or coves,
to other men's houses or lands.
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The Massachusetts Bay Colony thus became the first sovereign
power since medieval days to engineer a general divestiture of
public shoreland. The General Court had extended all private
shoreland titles down to the low tide mark. The flats were in
private hands.

QUESTION: To whom did this grant apply?

ANSWER: "...the proprietor, or the land adjoining..."

Proprietor means property owner. The landowner who held
title to the beach above, or adjoining, the flats was now granted
title to the flats also. The proprietor need not be a private
“individual because the towns too held land adjoining flats. Town
title was also extended to low tide where the upléﬁd had not yet been
sold to private citzens.

The conveyance of title to flats operated retroactively as well
as for future transactions. T"Future deeds were presumed to extend to
low tide unless there was very specific language to the contrary.

QUESTION: Where was the granted land located?

ANSWER: "...in all creeks, coves, and other places about

and upon the salt water, where the sea ebbs and flows,..
where the sea doth not ebb above a hundred rods, and
not more wheresoever it ebbs further."

Essentially, this passage describes the flats, or that part
of the shore between high tide and low tide. Flats need not be on the
open seacoast, but can be a portion of a riverbank exposed at low tide.
It is customary to consider only the horizontal component of an ebbed
tide (the soil left bare), but the propriety also applies to vertical
portions of landforms, like rock ledges, exposed by a receding tide.
(In this context, '"flats" is a misnomer,.but it is a convenient term.

Besides, vertical bands of landforms can little benefit public trust

uses.)
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